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PAR COLLECTION OF CHECKS ON NON-MEMBER BANKS 
BY FEDERAL RESERVE BANK. 


The controversy between the Federal Reserve Bank of Atlanta 
and the country banks in the Atlanta District, concerning the par 
collection of checks, has been brought to issue and has been de- 
cided in favor of the Federal Reserve Bank. 

The decision was handed down by Judge Evans, of the United 
States District Court for the Northern District of Georgia, on April 
2nd. The opinion is given in full among the legal decisions in this 
issue. 

Two points are covered by the decision. The more important 
one deals with the collection of checks at par. The holding on 
this point is to the effect that a Federal Reserve Bank is within 
its lawful powers in undertaking to present checks on non-member 
banks over the counters of such banks, where they refuse to remit 
for the checks at par through the ordinary channels of collection. 

The other point has to do with the question whether the State 
or Federal courts have jurisdiciton of an action against a Federal 
Reserve Bank. The court holds that the jurisdiction is lodged in 
the Federal courts under section 24 of the Judicial Code, which con- 
fides to those courts jurisdiction of all suits, where the matter 
arises under the Constitution and laws of the United States. 

The action was originally brought in the Superior Court of Ful- 
ton County, Georgia. It was removed to the United States District 
. Court upon motion. In the present decision a motion to remand 
the case to the Superior Court is denied. 

Section 16 of the Federal Reserve Act requires every Federal 
Reserve Bank to receive at par from member banks or from Federal 
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Reserve Banks checks and drafts drawn upon any of its depositors. 

Section 13 of the act permits any Federal Reserve Bank to re- 
ceive on deposit from member banks checks and drafts, upon whom- 
soever drawn, provided they are payable on presentation. 

Under the date of December 23, 1919, the Federal Reserve Bank 
of Atlanta sent out to non-member banks in Georgia a letter, calling 
attention to the fact that certain banks were refusing to remit at 
par for items drawn on them and that the time had arrived when, 
in justice to the member banks and the 16,196 non-member banks, 
then remitting at par, “we must, in compliance with the intent of 
the Federal Reserve Act, begin receiving on deposit, at par, checks 
and drafts payable on presentation, drawn on any bank in the 
United States, whether a member of the Federal Reserve System 
or not. This will include checks and drafts drawn on your bank.” 
In this letter it was further said: 


“While, as stated, the Federal Reserve Act does not sands us 
to pay exchange for the remittance of bank checks and drafts pay- 
able upon presentation, we can incur any cost that is necessary in 
order to carry out the purpose of the Act, and we would very much 
regret to be forced to adopt other methods of collection that would 
prove embarrassing, annoying and expensive to you.” 

This statement, of course, was promptly interpreted to mean 


that if any bank refused to remit at par the Federal Reserve Bank 
would take steps to have checks, drawn on that bank, presented 
over the bank’s counter. 


In the petition asking for an injunction against the adoption of 
this method of collection by the Federal Reserve Bank, the above 
mentioned letter is referred to in the following sentences: 


“Petitioners are informed and believe and so charge that one 
of the embarrassing, annoying and expensive expedients to which 
the defendants intend to resort is to accumulate checks drawn on 
petitioners or other banks in like conditions in the State of Georgia 
until the aggregate thereof is a large amount and then sending a 
special messenger to the counter of the bank on which said checks 
are drawn and demand payment thereof in currency over the 
counter. Such a course would inevitably drive a small country 
bank out of business. Without notice as to when such checks will 
be presented, or as to the amount thereof, it would be necessary 
for such bank to carry an amount of money in its vault large enough 
to meet any emergency of this kind and would destroy its capacity 
to lend out said funds in regular course of business and therefore 
cause the loss of the interest revenues now derived from such loans. 
In addition to this, the appearance in a small village, or town, of a 
stranger and unknown person in an automobile, or other conveyance, 
and his subsequent withdrawal under the eyes of the attendant and 
curious crowd of country people of large sums of currency from 
the local bank, the same to be carried away in the presence, per- 
haps, of many of the depositors of said bank, is calculated to, and 
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in all probability would, result in an immediate run on said bank 
that would promptly put it out of business. The reputation of a 
bank is exceedingly sensitive, and any criticism or suspicion of it, , 
whether well or ill-founded, speedily enlarges into distrust, con- 
demnation and ruin. 

“Petitioners allege that such method is useless, tyrannical, ultra 
vires the charter of said defendant Reserve Bank and the threat 
to employ such a method petitioners allege to be a perversion, 
if not a prostitution of the functions of such a great institution. 
When such methods are employed for the purpose of coercing and 
oppressing petitioners and other banks in like condition created by 
the State of Georgia, it amounts to an outrageous invasion of the 
rights of your petitioners granted to them under the charter of the 
great State of Georgia.” 


The petition asked that an injunction be granted, restraining 
the Federal Reserve Bank of Atlanta, among other things, “from 
collecting or attempting to collect any check against petitioners 
or against any other bank in like condition who may become 
a party hereto except in the usual and ordinary chan- 
nel of collecting checks through correspondent banks or clearing 
houses, said channels being well established and well understood 
by defendants and all others familiar with the banking business.” 

As already stated, the court decided against the petitioning 
banks and the petition was dismissed. We quote from the opinion 
of the court on this point: “When the allegations of the bill with 
its legal conclusions and interesting historical statement as to the 
origin and scope of state banks are reduced to their last analysis, 
the charge of complaining banks is, that the Reserve Bank is with 
out the power, (or, if it has the power, it should be restrained from 
exercising it), to collect checks on banks of deposit received by it 
in the course of business by presenting them for payment through 
agents over the counter of the drawee banks. That this method 
of collecting checks will deprive the drawee banks of the revenue 
previously enjoyed where checks on them came through the mails 
from correspondent banks does not make the transaction unlawful. 
It is the duty of the drawee bank to pay a check of the drawer, 
if it holds sufficient funds of the drawer to pay it. It is no less 
the duty of the drawee bank to pay several checks than it is to pay 
a single check, when presented over the counter within banking 
hours. The policy of the Reserve Bank of Atlanta, as outlined in 
the petition, is neither ultra vires nor unlawful. It is not to be 
presumed that the agency employed by the Federal Reserve Bank 
will act otherwise than may be lawful and proper in the presenta- 
tion of the checks for payment.” 

In a statement, issued by M. B. Wellborn, Governor of the 
Federal Reserve Bank of Atlanta, prior to the making of the 
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District Court decision, and published in the Atlanta Constitution, 
Mr. Wellborn said in part. 


“So far as the Federal Reserve banks are concerned the issue 
was definitely settled by Congress in favor of those who do business 
with the banks. This is, the Federal Reserve banks are not allowed 
to pay such exchange charges. This bank is itself absorbing the 
expense, although it costs us over $250,000 per annum. 

“A number of State banks not members charge exchange in 
remitting for checks drawn by their own customers. This is the 
position occupied by all of the banks which are plaintiffs in this 
case. They refuse to remit to the Federal Reserve Bank of Atlanta 
at par, although the checks we send them are drawn by their own 
customers. Inasmuch as the Federal Reserve Bank is prohibited 
by the Federal Reserve Act from paying the exchange which they 
charge, or seek to charge, we are compelled to send, for collection, 
the checks drawn on them, through an express company, or com- 
pelled to send same to an agent to collect in cash over their coun- 
ters for our account. Although we cannot pay the exchange at all 
under the express provisions of the Federal Reserve Act these banks 
even object to our thus sending checks for collection. We have the 
right under the law to collect the checks, and not being permitted 
to pay any exchange we cannot collect through the mails because 
these banks will not remit at par through the mails, but deduct 
exchange, which we cannot pay. We are, therefore, forced to col- 
lect these checks in these other lawful ways which are open to us. 
It is a simple matter. Any and every commercial bank similarly 
situated could and lawfully would do as we are doing. 

“We do not think the position of the banks, plaintiffs in this 
case, is tenable, because everybody knows that anyone who has a 
check on a bank, be he an individual, Federal Reserve bank or any 
other bank, has an undoubted right to go with the check to the 
bank on which it is drawn, or send the same, and collect the money 
at the paying teller’s window. These banks in this suit contend, 
however, that the Federal Reserve Bank of Atlanta has not that 
right, although we think it is universally recognized, and so far as 
we know has never been questioned before this case arose. 

“We are not undertaking to coerce the country banks to remit 
without deducting exchange for checks sent to them by us and 
drawn on the bank itself. 

“We think it would be to the best interest of the country if all 
banks remitted at par for all checks drawn on them. Nevertheless, 
we have never sought, either directly or indirectly, to compel them 
to do so. The Federal Reserve Bank of Atlanta is bound abso- 
lutely by the terms of the Federal Reserve Act and their failure 
and refusal to remit to us at par (that is, without exchange) for 
checks sent them and drawn on them compels us to collect their 
checks in the lawful ways open to us and which we have followed, 
as I have stated. 

“As I have already stated, at one time opinions differed as to 
whether banks should be reimbursed for the expense of such 
collections by way of a small toll or charge, which popularly be- 
came known as ‘exchange.’ After hearing from both sides at great 
length on that proposition Congress decided that this expense ought 
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not to be borne by the merchants, manufacturers, business men 
and others who deal with the banks, but should be absorbed by the 
banks themselves. In other words, Congress took the view largely 
that a bank makes money by the use of its capital and the use of 
the money of its depositors left with it, and that this use of its 
depositors’ money of itself was sufficiently remunerative to take care 
of all of the expense of doing business, and to leave a sufficient profit 
for dividends to the stockholders. 

“The present case will settle the matter, whether Congress has 
the legal right to enact this particular part of the Federal Reserve 
Act. There is an old saying that ‘It takes two to make a quarrel.’ 
While these banks evidently seem to think they have a quarrel with 
us, we have none with them. The law is too plain.” 

It is understood that the petitioning banks will appeal from 
the decision of the District Court, with the intention of carrying 
the case to Washington. 


CONTRACT PROTECTING BANK IN PAYING STOPPED 
CHECK. 


Can a bank protect itself from liability for paying a check, drawn 
by one of its depositors, after the depositor has directed the bank 
to stop payment? The Supreme Judicial Court of Massachusetts, 
in the case of Tremont Trust Company v. Burack, published among 


the legal decisions in this issue, holds that a bank may, by an 
agreement in proper form, protect itself from liability of this kind. 

A check is merely an order on the bank. The payee or other 
holder gains no rights as against the bank until the check has been 
paid or certified. So, it follows that the drawer may countermand 
the check at any time before the bank has paid or certified it. The 
drawer must give proper notice to the bank and if the bank has 
adopted a rule prescribing the form of the notice, such as a rule 
requiring the notice to be in writing, that rule must be complied 
with. At least this is so where the drawer has knowledge of the 
existence of the rule. : 

But, after the drawer has given the bank proper and timely notice 
not to pay a certain check, it is evident that the check may some- 
how slip through and be paid. This is especially liable to happen 
in a large banking institution. Because of this many banks have 
established a rule,-intended to protect them from liability in case 
they unintentionally pay a check after the drawer has given in- 

structions that it be not paid. 
. The trouble with most of these rules is that the words in which 
they are expressed are not clear and to the point. Naturally a bank 
does not care to say, in effect, to a depositor: “We will try to stop 
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payment of this check; but if we pay it carelessly or negligently we 
are not to be held responsible.” In getting away from language of 
this sort the bank is liable to write its rule in terms not sufficiently 
strong and concise to accomplish the intended object. If a bank 
desires to protect itself from liability of this character the agree- 
ment with the depositor must be expressed in clear, unmistakable 
English. For it is a well settled law that an agreement of this 
kind, which, as the courts say, is in derogation of the common law, 
is most strictly construed against the bank. 

There is a New York decision, Elder v. Franklin Nat. Bank, 
decided in 1899, which makes a good illustration. In that case the 
pass book of a depositor contained a stipulation “that the bank 
shall not be responsible for the execution of an order to stop pay- 
ment of a check previously drawn; that the bank will endeavor to 
execute such orders, but that no liability shall be created by a fail- 
ure to do so, and that no rule, usage or custom shall be construed 
to create such liability.” 


The court held that this rule would not protect the bank where, 
through an oversight, it paid a check coming in through the 
clearing house, on which payment had been stopped. 


In so holding the court stated: “It will be observed that such 
agreement does not declare unconditionally that, for the failure to 
observe a stop order, the bank shall not be liable, but it invites 
the assent of its depositors to the engagement by agreeing that it 
will endeavor to execute such orders. This is a most important 
qualification, and was doubtless inserted as an assurance to them 
that the bank would still exercise some care in the matter. Indeed, 
it can scarcely be credited that any bank could obtain depositors 
of any account, under an agreement that under no circumstances 
should it be responsible for a failure to observe their directions with 
respect to the stoppage of checks. The defendant, it will be ob- 
served, did not refuse to receive any such notices; indeed, the evi- 
dence in the case shows that it not only recognized the right of its 
depositors in that regard, but also provided a method of registering 
such notices or orders, so as to assure the proper observance of 
them by its clerks, thus acknowledging the obligation which it had 
assumed to endeavor to ‘execute such orders. Upon a proper con- 
struction of the language used in this agreement, we are of the 
opinion that its fair import was that the defendant should not be 
liable if in good faith it paid the check that had been stopped, unless 
it failed properly to fulfill its agreement to endeavor to comply with 
the depositor’s direction. In other words, the promise to make such 
an endeavor necessarily imported the exercise by the bank of at 
least ordinary care in so doing. Any other construction than this 
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would not only render the engagement meaningless, but also most 
injuriously misleading to depositors.” 

In the Massachusetts case, under discussion, the agreement was 
not contained in the depositor’s pass book. It was printed on a 
card signed by the depositor for the purpose of ordering payment 
of the check stopped. On the face of the card, over the depositor’s 
signature, was printed the following: 

“The Tremont Trust Company, Boston, Mass., will please stop 
payment of the above described check. The undersigned agrees to 
hold the Tremont Trust Company harmless for said amount and 
for all expenses and costs incurred by it on account of refusing 
serge of said check and further agrees not to hold the Tremont 

rust Company liable on account of payment contrary to this re- 
quest if same occur through imadvertance or accident.” 

On the back of the card, however, was a further provision, 
which, in form, is not unlike the agreement involved in the New 
York case, above mentioned. It read like this: 

“The Tremont Trust Company receives this request with the 
understanding and upon the express condition that it will use the 
best methods known to it to prevent oversight and accident, but 
that it shall not be in any way liable for its act should said check 
be paid by it in the course of its business.” 

In construing these provisions the court said: “Upon the 
record two decisive questions are presented: (1) Do the terms of 
the agreement include negligence? and (2) Is it legal for a bank 
to contract against the negligence of its employees in failing to 
stop the payment of the check after receiving an order to stop its 
payment? * * * It is manifest that the quoted words (inadvertence 
and accident) were intended to exonerate the bank from the negli- 
gence shown by the record, and we are unable to see anything 
illegal, or anything opposed to a public policy, in a stipulation or 
agreement which relieves a bank so circumstanced from the results 
of the mere inattention, carelessness, oversightedness, or mistake of 
its employees.” 

Any bank, which desires to protect itself from liability in inad- 
vertently paying a stopped check, would do well to follow the lan- 
guage used by the bank in the Massachusetts decision. [f the oc- 
casion arises the bank’s contention that the depositor has exonerated 
it from responsibility will be backed by the decision of one of the 
highest and most respected courts in this country. 


TAXATION OF SEAT ON NEW YORK STOCK EXCHANGE. 


Where the owner of a seat on the New York Stock Exchange 
resides in Ohio it is subject to taxation in that state. This con- 
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clusion was reached by the Supreme Court of Ohio in the case of 
Anderson v. Durr, published among the legal decisions in this issue. 

Anderson, the owner of the seat and a member of the broker- 
age firm of Anderson & Powell, of Cincinnati, brought the action 
to restrain the listing of his membership for purposes of taxation in 
Hamilton County, Ohio. 

In his petition he set forth, among other things, “that the 
New York Stock Exchange has been in existence for almost 100 
years and membership therein has been declared not to be property 
within the general property tax laws of New York, and no attempt 
has been made, so far as plaintiff knows, to tax it in Ohio or 
elsewhere.” 

The first question taken up by the court was whether a mem- 
bership in the Exchange is personal property and this the court 
answered in the affirmative. 

But, as stated by the court, “it is well settled that a state has 
no power to tax personal property permanently situated in another 
state.” The Ohio authorities, however, were not taxing the Ex- 
change itself, but the plaintiff’s franchise or right of membership. 
The situs of such intangible personal property, for purposes of 
taxation, the court declared, was the domicile of the owner. And, 
since the plaintiff resided in Ohio, the situs of his membership in 
the Exchange was there also and could be taxed there. 


DRAWEE BANK MUST IDENTIFY PAYEE OF CHECK. 


The risk which a drawee bank assumes in cashing a check for 
a person, with whom it is not acquainted, is brought out in the 
case of Citizens’ National Bank of Evansville v. Reynolds, recently 
decided by the Appellate Court of Indiana and published in this 
issue among the legal decisions. 


C. W. Reynolds was a depositor in the defendant bank. He 
signed a number of blank checks and delivered them to his agent, 
W. N. Brown. Brown was authorized to fill in the blank spaces 
in the checks and use them in the purchase of live stock. One of 
these checks was lost by Brown, or was stolen from him. At any 
rate it fell into the hands of a stranger, who wrote in the name of 
W. N. Brown as payee, filled in the date and made the amount $435. 

This check was presented to the bank for payment. The per- 
son who presented it indorsed “W. N. Brown” on the back of the 
check and the bank paid it. The party who presented the check 
to the bank was not W. N. Brown and, whoever he was, he was 
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unknown to the bank. The bank, however, did not require him 
to identify himself and paid the money upon presentation of the check. 

The bank was held liable to the depositor for the amount of 
the check. There have been other cases, wherein blank checks de- 
livered by the drawer to a confidential agent have been fraudulently 
used and where the bank has been held free from liability on the 
theory that the loss was due to the drawer’s negligence in signing 
and delivering checks in that manner. In the present case, however, 
the court makes no reference to that phase of the question. It 
holds that, if a bank chooses to pay a check, without requiring the 
holder to identify himself, it pays at its peril. The decision, how- 
ever, gives the bank the right to refuse payment until there has 
been proper identification by a person acceptable to the bank and willing 
to indorse the check. 

This is the statement of the court: “The rule is well estab- 
lished that a bank on which a check is drawn must ascertain at its 
peril the identity of the person named therein as payee. Where a 
check is presented for payment by a person who is unknown to 
the bank, it becomes the imperative duty of the bank to require 
him properly to identify himself as the payee named in the check. 
For its own protection the bank may go further. It may refuse 
payment until the stranger brings in a person whom the bank 
knows to be financially responsible and who is willing to become 
indorser.” 


SCHEME TO EVADE USURY LAW. 


There is no end to the devices resorted to for the purpose of 
evading the law against the taking of usurious interest. 

In this issue is published the case of Thayer Mercantile Co. v. 
Wood, which discloses an unsuccessful attempt to array a usurious 
transaction in the garments of legality. 

The defendant in this case wished to borrow $200 and, through 
a friend, he was introduced to the plaintiff corporation. The cor- 
poration was willing to make the loan, but first required the execu- 
tion of certain legal papers. The defendant owned a Ford auto- 
mobile and he was called upon to sign a bill of sale of the car to 
the corporation. The bill of sale recited a purchase price of $445. 
The corporation then made out a conditional bill of sale, trans- 
ferring the car back to the defendant. This bill also recited $445 
as the purchase price. The terms, as set forth in bill were $200 
down and the “unpaid balance” of $245 in six notes, payable 
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respectively, monthly, during the ensuing six months. Five of the 
notes were for $41 each and the sixth for $40 and they all bore 
interest at the rate of six per cent. 

The result of this transaction was that the corporation advanced 
$200 for which it received the borrower’s notes aggregating $245 
bearing interest at the rate of six per cent. 

The corporation brought suit on the last two notes of the 
series and the defendant defended on the ground of usury. In this 
contention he was upheld by the court. “The case on retord now 
before us,” said the court, “is plainly one of usury, in which the 
plaintiff, by the puerile device of a sale and resale, has attempted 
to cover the illegality of the transaction.” 


POWERS OF FOREIGN BANKING CORPORATIONS IN 
NEW YORK. 


An amendment to the New York Banking Law, increasing the 
powers of foreign banking corporations in New York, has been passed 
by the Assembly and Senate and, at the time of this writing, is before 
the Governor awaiting his signature. 

If the bill is signed foreign banks located in New York City will 


be authorized, in addition to the powers now possessed by them, to 
engage in the business of “discounting and negotiating promissory 
notes, drafts, bills of exchange and other evidences of debt, receiving 
deposits, buying and selling exchange, coin or bullion, and lending 
money on real or personal property.” 

A license to engage in such lines of business, however, will be 
granted only to banks having a combined capital and surplus of one 
million dollars or more and assets of at least one million dollars in 
excess of liabilities. 

The amendment provides that foreign banks receiving deposits shall 
not pay interest at a rate higher than three per cent and shall pay no 
interest whatever on specific deposits or periodic balances which do not 
exceed three thousand dollars; and each foreign bank authorized to 
receive deposits must deposit with the Superintendent of Banks “in- 
terest bearing stocks or bonds of this state or of the United States to 
the amount of $200,000.” 





is Department embraces all the newly-decided cases of import- 
po to bankers, ee counsel and bank directors. The expe. 
riences they disclose worthy the careful attention 
and study “ue the merchant, the depositor and the bank student 
seeking advancement. Further a. regarding any case 
published will be furnished on lication. 


PAR COLLECTION OF CHECKS ON NON-MEMBER 
BANKS BY FEDERAL RESERVE BANK 


American Bank & Trust Co. v. Federal Reserve Bank of Atlanta, United 
States District Court, Northern District of Georgia, April 3, 1920. 


In the matter of collecting checks, drawn on non-member 
banks and deposited with a Federal Reserve Bank for collec- 
tion, it is within the powers of a Federal Reserve Bank and 
lawful for it to present such checks by an agent over the 
counter of the non-member drawees, where the latter refuse 
to remit for such checks at par through the ordinary channels 
of collection. 

The Federal Courts have jurisdiction of an action against a 
Federal Reserve Bank. Where such an action is started in a 
state court it can be removed to the proper Federal court. 


BEVERLEY D. EVANS, District Judge: 


Several State Banks filed in the superior court of Fulton county, 
Georgia, an equitable petition against the Federal Reserve Bank of 
Atlanta, and certain of its officials, alleging that the Reserve Bank 
had declared a policy of “Par clearance,” set forth in an exhibit to 
the petition, and that to enforce such policy it was the purpose of 
the Reserve Bank to receive and collect checks drawn on the 
drawee banks, by causing them to be presented over the counter 
of such banks by an agent of the Reserve Bank, instead of sending 
the checks through the customary channels of correspondent banks 
or clearing houses; that this course of business was intended to 
coerce State banks into becoming members of the Reserve system 
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and was ultra vires of the powers of the Federal Reserve Bank and 
would deprive petitioning banks and others in like -position of the 
customary compensation for collection and remittance where checks 
reached them for payment under the present method of doing busi- 
ness. The principal prayer of the petition was to restrain the de- 
fendants from the adoption of any method of collecting checks 
drawn against petitioners except through the usual and ordinary 
channel of collecting checks through correspondent banks or clear- 
ing houses. The case was removed to the United States District 
Court of Northern District of Georgia. Motions were made to re- 
mand the cause and also dismiss the petition. 

The motion to remand must be denied. The principal defend- 
ant is the Federal Reserve Bank of Atlanta, Georgia, incorporated 
by the Congress of the United States. The District Courts of the 
United States have jurisdiction of all suits of a civil nature, at 
common law or in equity, where the matter arises under the Con- 
stitution and laws of the United States. Judicial Code, section 24. 
A suit against a corporation created and organized under and pur- 
suant to the Federal Reserve Act is one arising under a law of the 
United States. Osborn v. Bank, 9 Wheaton 738; Bankers Trust 
Company v. Tex. & Pac. Ry. Co., 241 U. S. 295. 


A Federal Reserve Bank is not a National Banking Association 
within the scope and meaning of the Acts of Congress of July 12, 
1882, August 13, 1888 and Judicial Code, section 11, which place 
national banking associations, for the purpose of action by and 
against them, upon the footing of other citizens. National banking 
associations and the subsequently created Reserve Banks are not 
ejusdem generis: their functions are different, and their chief charac- 
teristics are so unlike that it can not be supposed that Congress in- 
tended them to be included in the former legislation. A cursory 
reading of the Federal Reserve Banking Act discloses that its great 
object is to give elasticity to the national currency, and to prevent 
congestion in commercial centers. National banking associations 
are member banks of the Reserve system. The Federal Reserve 
Board is empowered to examine into the affairs of a national bank- 
ing association; to supervise through the bureau under the charge 
of the Comptroller of Currency the issue and retirement of Federal 
Reserve notes; to grant national banking associations the right to 
act as trustee, executor or administrator; to permit member banks 
to carry in the Federal Reserve Banks of their respective districts 
and portion of their reserves required to be held in their own 
vaults, etc. The general object of the Federal Reserve system 
would be thwarted if the Reserve Banks could only sue and be 
sued under the same conditions as national banking associations. 
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Furthermore, the petition expressly raised the point that the 
act of the Federal Reserve Bank complained of are ultra vires the 
act of incorporation. Clearly this raises a Federal Question, be- 
cause the plaintiffs’ case can not be adjudicated without construing 
a law of the United States. 

The motion to dismiss must be granted. When the allegations 
of the bill with its legal conclusions and interesting historical 
statement as to the origin and scope of State banks are reduced to 
their last analysis, the charge of complaining banks is, that the 
Reserve Bank is without the power, (or, if it has the power, it 
should be restrained from exercising it), to collect checks on banks 
of deposit received by it in the course of business by presenting 
them for payment through agents over the counter of the drawee 
banks. That this method of collecting checks will deprive the 
drawee banks of the revenue previously enjoyed where checks on 
them came through the mails from correspondent banks does not 
make the transaction unlawful. It is the duty of the drawee bank 
to pay a check of the drawer, if it holds sufficient funds of the 
drawer to pay it. It is no less the duty of the drawee bank to 
pay several checks than it is to pay a single check, when presented 
over the counter within banking hours. The policy of the Reserve 
Bank of Atlanta, as outlined in the petition, is neither ultra vires 
nor unlawful. It is not to be presumed that the agency employed 
by the Federal Reserve Bank will act otherwise than may be lawful 
and proper in the presentation of the checks for payment. The al- 
legations of conspiracy are lacking in essential features to charge 
an actionable wrong. 

Accordingly, orders may be presented denying the motion to 
remand and granting the motion to dismiss the bill. 


DRAWEE BANK MUST IDENTIFY PAYEE OF 
CHECK 


Citizens’ National Bank of Evansville v. ne Appellate Court of 
Indiana, 126 N. E. Rep. 234. 


A depositor signed in blank several checks on his bank 
and delivered them to his agent, W. N. Brown, to be used in 
the purchase of live stock. One of the checks was lost or 
stolen. After it had been filled out for $435 to the order of 
W. N. Brown a stranger presented it to the bank for payment. 
The stranger indorsed it “W .N. Brown” and the bank paid it 
without requiring identification. It was held that it was the 
bank’s duty to have required identification and that, not having 





THE BANKING LAW JOURNAL 


complied with this obligation it was liable to the depositor. It 
was also held that the bank could have refused payment until 
the person presenting the check had brought in a responsible 
person able to identify him and willing to indorse the check. 


Appeal from Circuit Court, Pike County. 


Action by Charles W. Reynolds against the Citizens National 
Bank of Evansville, Ind. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. ’ 

This action was instituted by appellee against appellant. The 
following is the substance of the complaint: That defendant is a 
national bank; that the defendant received of and from the plaintiff 
$435, which amount it deposited to the credit and account of the 
plaintiff, and thereby became indebted to the plaintiff in said 
amount; that on the 29th day of December, 1913, the plaintiff de- 
manded of the defendant said amount, and defendant refused to 
comply therewith; that said amount with interest from date of de- 
mand is due and unpaid. 

The bank filed nine paragraphs of answer: (1) General denial; 
(2) payment upon the order of Reynolds; (3) payment upon Rey- 
nolds’ check to his agent W. N. Brown; (4) payment upon Rey- 
nolds’ check to some person “who purported and represented him- 
self to be W. N. Brown;” (5) payment upon Reynolds’ check to 
some person who was unknown to the bank, but who represented 
himself to be W. N. Brown; (6) the usual plea of payment; (7) 
payment upon Reynolds’ check to W. N. Brown; (8) payment to 
some person unknown to the bank, who represented himself to be 
the payee, upon Reynolds’ check to W. N. Brown; (9) payment on 
Reynolds’ check to his agent W. N. Brown. 

Demurrers were sustained to the fourth, fifth, seventh, and 
eighth paragraphs of answer. On appellee’s motion the court 
ordered the second and sixth paragraphs to be made more specific 
by stating to whom the payment was made; and for appellant’s 
refusal to comply with that order said paragraphs were stricken 
from the record. Concerning that accion of the court no complaint 
is made. Reply in denial to the third and ninth paragraphs of 
answer’ closed the issues. Verdict and judgment for appellee. The 
errors assigned are the sustaining the demurrers aforesaid and over- 
ruling the motion for a new trial. 

The following is a copy of the check involved in this con- 
troversy : 


Se 


= ee - en 


————— 


“Evansville, Indiana, Oct. 4, 1913. No. 
“The Citizens’ National Bank: 
“Pay to the order of W. N. Brown $435.00, four hundred and 
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thirty-five and 00/100 dollars, for 11 cattle. C. W. Reynolds.” 
Indorsed : 


“W. N. Brown.” 
Perforated stamp.” 
“Paid 10—7—13.” 
In its brief appellant makes the following statement to the 
court: 


“The case shown by the record is a very simple one. There 
was no controversy between the parties as to any of the material 
facts except the one as to whether W. N. Brown or some other 
person cashed the check. The appellee in instruction No. 1, ten- 
dered by him and given by the court to the jury, correctly said: 
‘I instruct you that the only dispute between plaintiff and de- 
fendant as to the facts is whether the defendant bank paid said 
sum of money to said W. N. Brown or to some other person.’ The 
jury by its finding resolved this one disputed fact in favor of the 
appeilee’s contention and against that of the appellant; and the 
appellant, so far as this appeal is concerned, accepts the verdict 
(however much it may consider the verdict erroneous and unjust), 
inasmuch as the appellant has not incorporated into the record a 
bill of exceptions embracing the evidence, and relies upon the errors 
of law for reversal. Hence the admitted facts are that the appellant 
had on deposit to the credit of appellee $435 on October 4 and 7, 
1913, and prior thereto; that appellee had prior to October 4, 1913, 
delivered to W. N. Brown checks on the appellant bank signed b 
the appellee, but with the dates, amounts, and names of payees left 
blank; that W. N. Brown was appellee’s agent, and as such was 
authorized ta use the checks in the purchase of live stock and to 
fill in the blanks, the dates, names of the payees, and the amounts; 
that one of said checks was lost by or stolen from said 
Brown, and found or stolen by an unknown person; that 
some one filled in the blanks in said lost or stolen check, 
dating it October 4, 1913, making it payable to the order of W. N. 
Brown, and making the amount $435; that on October 7, 1913, some 
one other than W. N. Brown presented said check so filled out to 
the appellant bank for payment, and indorsed thereon the name of 
“‘W. N. Brown’; that the bank paid the check and charged the 
amount to the account of the appellee, and at the time it did so 
had no notice that the check had been lost or stolen; and that the 
appellee on December 29, 1913, demanded the said amount, namely, 
$435, from the appellant bank, which it refused.” 

The above statement furnished by appellant sufficiently dis- 
closes the substance of the averments of the paragraphs of answer 
to which demurrers were sustained. 

DAUSMAN, J. The fact that one of the checks, which Rey- 
nolds signed in blank, fell into the hands of a scoundrel who filled 
the blanks and presented it to the bank for payment, is wholly 
immaterial. As between Reynolds and the bank the check is valid. 

The rule is well established that a bank on which a check is 
drawn must ascertain at its peril the identity of the person named 
therein as payee. Harmon v. Old Detroit National Bank, 153 Mich. 
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73, 16 N. W. 617, 17 L. R. A. (N. S.) 514, 126 Am. St. Rep. 467; 
Bolles on Banking, vol. 2, p. 614. Where a check is presented for 
payment by a person who is unknown to the bank, it becomes the 
imperative duty of the bank to require him properly to identify 
himself as the payee named in the check. For its own protection 
the bank may go further. It may refuse payment until the stranger 
brings in a person whom the bank knows to be financially responsi- 
ble and who is willing to become an indorser. 

If appellant had paid the check: to a person who in truth was 
W. N. Brown, although a person other than the W. N. Brown 
who was the agent of Reynolds, then we would have a different 
question with which to deal. But that the bank paid the check to 
some unknown person who represented himself to be W. N. Brown, 
and whom the bank is unable to identify, is no defense. The court 
did not err in sustaining the demurrers. 

Appellant contends that the court erred in giving certain in- 
structions; but the evidence is not in the record, and we cannot say 
that any one of them is erroneous or harmful. State v. Stevens, 
121 N. E. 371. 

Judgment affirmed. 


SCHEME TO EVADE USURY LAW 


Thayer Mercantile Co. v. Wood, New York Supreme Court, 180 N. Y. 
Supp. 414. 


A person in need of money applied to a corporation for a 
loan of $200. He was required to execute a bill of sale of his 
Ford automobile to the corporation, reciting a purchase price 
of $445. The corporation then executed a conditional bill of 
sale of the car to him, reciting the same price. The terms set 
forth in the conditional bill were $200 down and the “unpaid 
balance” in six notes, payable monthly during the ensuing six 
months. The notes aggregated $245 and bore interest at six 
per cent. The only money which passed was the $200 loaned 
by the corporation to the borrower, for which he was required 
to pay back $245 with six per cent interest. It was held that 
the notes were usurious notwithstanding the pretended sale 
and resale of the car. 


Appeal from Municipal Court, Borough of Manhattan, Third 
District. 

Action by the Thayer Mercantile Company against William B. 
Wood. From a judgment in favor of plaintiff, after a trial by the 


Note.—For similar decisions see Banking Law Journal Digest (Second 
Edtion), § 1145. 
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judge without a jury, defendant appeals. Reversed, and new trial 
ordered. 


BIJUR, J. It appears that defendant, being the owner of a 
Ford touring car, was in need of money. He applied to a friend, 
who introduced him to plaintiff. The plaintiff exacted from the 
defendant the execution of certain papers: First, a straight bill of 
sale by defendant to the plaintiff of this car, nominally for $445; 
and, second, a conditional bill of sale from the plaintiff to the de- 
fendant for the same nominal price. The terms of sale, under the 
conditional bill of sale from plaintiff to defendant, were $200 down, 
and the “unpaid balance” of $245 in the form of six notes, payable, 
respectively, monthly during the ensuing six months, five of which 
were for $41, and the sixth for $40, at 6 per cent. 

This action is brought to recover on the last two notes of the 
series. The defendant has proven without contradiction that he 
actually received only $200 from the plaintiff in the course and as a 
result of the entire transaction. The case on the record now before 
us is plainly one of usury, in which the plaintiff, by the puerile 
device of a pretended sale and resale, has attempted to cover the 
illegality of the transaction, which was a loan of $200, for which 
it exacted from defendant six notes for an aggregate of $245 and 
6 per cent interest. 

Judgment reversed, and new trial ordered, with $30 costs to 
appellant to abide the event. All concur. 


TAXATION OF SEAT ON NEW YORK STOCK 
EXCHANGE 


Anderson v. Durr, Supreme Court of Ohio, 124 N. E. Rep. 57. 


A membership in the New York Stock Exchange is per- 
sonal property and its taxable situs is the domicile of the owner. 
Therefore, where the owner of such a membership resides in 
Ohio the membership may be taxed as personal property under 
the laws of Ohio. 


Suit for injunction by one Anderson against one Durr, auditor 
and others. Judgment for plaintiff in the court of common pleas, 
and from a judgment of the Court of Appeals in favor of defendants 
dismissing the petition, plaintiff brings error. Affirmed. 

Anderson brought suit against the defendants to enjoin the 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1088-1116. 
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listing for taxation and the collection of taxes on the plaintiff’s 
membership in the New York Stock Exchange for certain years. 
The petition alleges*that the plaintiff had been a member of 
that Exchange for five years last past; that it is an unincorporated 
association of persons whose object is to furnish exchange rooms 
and other facilities in New York City for the convenient transaction 
of their business by its members as brokers; to maintain high stand- 
ards of commercial honor and integrity among its members; to 
promote and inculcate just and equitable principles of trade and 
business; that in substance the privilege conferred by membership is 
to trade at the Exchange in New York City and not elsewhere in 
certain securities listed on the Exchange; that the government of 
the Exchange is vested in a governing committee, composed of the 
president and the treasurer of the Exchange and of 40 members; 
that no person can be admitted to membership unless elected by the 
entire vote of two-thirds of the 15 members comprising the com- 
mittee on admission; that a person elected to membership must pay 
an initiation fee and must sign the constitution and pledge himself 
to abide by the same; that the dues of members are $50 semi-an- 
nually, exclusive of fines and assessments for the gratuity fund, 
which is a plan and fund providing for the families of deceased 
members; that a transfer of membership may be made upon the 
submission of the name of the candidate to the committee on ad- 
missions, with the approval of the transfer by two-thirds of the 
entire committee, subject to certain conditions; that there is no gen- 
eral or other right to transfer or pledge membership in the Exchange 
and no right or privilege in connection therewith which may be 
exercised in the state of Ohio; that any member may be suspended 
from the membership and made ineligible for readmission or may 
be expelled from membership by the vote of two-thirds of the 
existing members of the governing committee, for certain stated 
causes; that dealing upon any other Exchange in the city of New 
York, or publicly, outside of the Exchange, either directly or in- 
directly, in securities listed or quoted on the Exchange, is forbidden; 
that no member has any certificate or share of membership or in- 
terest in the assets, and the plaintiff has not in Ohio or elsewhere 
any such certificate or share which can be sold, transferred, assigned, 
or incumbered or used; that the only evidence of plaintiff’s mem- 
bership is a letter to him from the secretary notifying him of his 
election ; that the Exchange owns no assets in Ohio, and any prop- 
erty of any kind belonging to it is wholly and permanently in New 
York; that the plaintiff is a copartner with Walter B. Powell, under 
the name of Anderson & Powell, a firm formed for the purpose of 
dealing in investment securities, with an office in Cincinnati, and 
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plaintiff and his copartner, as aforesaid, have paid and will pay 
when due all taxes properly assessed against them; that the de- 
fendants will, unless enjoined, list the plaintiff’s franchise in said 
Exchange for taxation; that the New York Stock Exchange has 
been in existence for almost 100 years and membership therein has 
been declared not to be property within the general property tax 
laws of New York, and no attempt has been made, so far as 
plaintiff knows, to tax it in Ohio or elsewhere; and that the levying 
of taxes on the plaintiff’s privilege, if regarded as property, is an 
attempt to levy and collect taxes on property wholly outside of the 
state of Ohio and amounts to taking property without due process 
of law in violation of the Constitution of the state of Ohio and of 
the United States. 


Answering, the defendants say that for many years the plain- 
tiff has been engaged in the business of broker and dealer in stocks, 
etc., and has a large business and clientele for the purchase and 
sale of stocks, bonds, and securities listed and dealt in on the New 
York Stock Exchange, and that plaintiff has held himself out and 
represented himself to said clientele and the public at large as fur- 
nishing proper, convenient, and ample facilities for the transaction 
of all kinds of investment business and the purchase of all kinds of 
stocks and bonds; that prior to April, 1911, plaintiff purchased a 
seat on the New York Stock Exchange, believing and intending that 
he would obtain additional facilities for the transaction of his busi- 
ness, increase his ability to serve his clients, and by virtue of the 
ownership of such seat on the New York Stock Exchange would 
increase and extend such business; that the ownership of such seat 
on the New York Stock Exchange has in fact materially increased 
said facilities and ability to serve the plaintiff’s clients, and has 
served to increase his business, establish his position in the business 
world, and increase the profits arising from said business; that de- 
fendants are informed, and so allege the fact to be, that plaintiff 
paid for said seat, in addition to an initiation fee of $2,000 and 
annual dues, the sum of $60,000, which was the recognized market 
value for such seats, and that such sum was so paid that plaintiff 
might secure the business advantages arising from such member- 
ship on the Exchange; that in addition to the ordinary business 
advantage connected with membership there is an insurance feature 
known as the “gratuity fund plan,” whereby approximately $10,000 
is contributed to the family of any member who dies in good 
standing; that there is a further security for the fulfillment of con- 
tracts made with Stock Exchange members in that the value of the 
membership of each member is first liable to the settlement of 
contracts made with other members, thus insuring to the extent of 


























































222 THE BANKING LAW JOURNAL 


the value of such membership the financial responsibility of the 
members in their mutual dealings; that, subject to the acceptability 
of the transferee by the members of the membership committee, all 
memberships are transferable by the voluntary act of transfer, or 
by will, and that in case of transfer by a member voluntarily, by 
death, or by the governing committee, the net proceeds are turned 
over and go to the member or his estate; that such membership has 
a well-recognized market value which is ascertainable from current 
quotations; and that, subject to the condition that each applicant 
must be at last 21 years of age, a citizen of the United States, and 
pay an initiation fee of $2,000, and be acceptable to two-thirds of 
the entire membership committee, such seats are transferable for a 
consideration at the will of the member. . 

Defendants further aver that in the transaction of the business 
of brokers in stocks and bonds a differentiation is made between 
members and nonmembers in that business is transacted by mem- 
bers on account of other members at a commission of not less than 
1/32 of 1 per cent while a commission of not less than % of 1 per 
cent, is charged to non-members; that firms or copartnerships in 
which one member owns a seat are entitled to have business trans- 
acted at rates prescribed for members; and that by reason of the 
transferability and market value of said seat and the manifest busi- 
ness advantages arising from such membership, and the additional 
facilities for the convenient and more profitable transaction of the 
business of the members, the ownership of such seat constitutes 
personal property within the definition of section 5325, General 
Code, and an investment within the provisions of sections 5328 and 
5372, General Code. 

For reply plaintiff denies that memberships are transferable by 
will and says that such memberships are a personal privilege or 
license to buy and sell in meetings of the Exchange in New York 
City, and not elsewhere, that such membership is not subject to 
execution and cannot be pledged or used as collateral and cannot 
be willed, and denies that it is personal property within the defini- 
tion of the sections of the General Code referred to. 

On the trial of the cause the constitution of the New York 
Stock Exchange was offered in evidence and a stipulation as to 
facts. The court of common pleas entered a decree and judgment 
for the plaintiff. On appeal the Court of Appeals found in favor of 
the defendants and dismissed the petition. This proceeding is 
brought to reverse the judgment of the Court of Appeals. 


PER CURIAM. Is the membership in the New York Stock 
Exchange property? If so, is the situs of the property at the 
domicile of the owner? If these questions are answered in the 
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affirmative, do the statutes of Ohio provide for its taxation? 

The record shows that the membership is a valuable right. 
The privileges of a member are not only valuable in their use, but 
the membership has a market value. Plaintiff paid more than 
$60,000 for his seat. The Stock Exchange owns the entire capital 
stock of the Exchange Building Company, which owns the real 
estate in which the business is conducted. Facilities are furnished 
for the conduct of brokerage business by members of the Exchange. 


The right of a member is to trade at the Exchange in New 
York, and not elsewhere, in securities listed’-on the Exchange. Ad- 
missions to membership are made on the vote of the committee on 
admissions. Membership may be transferred on the approval of the 
transfer by the committee. On the death of a member his seat 
is sold and the net proceeds of the sale after payment of claims of 
members are paid to his estate. When one has become a member 
of the New York Stock Exchange, he has a contractual right to 
have the association conducted in accordance with its rules and 
regulations. 

All of these things are essential incidents of property. The 
restrictions which the mutual agreements of the membership place 
upon the use and the ownership may possibly decrease its market 
value. On the other hand, these very restrictions may increase its 
value. They do not affect its status as property any more than 
restrictions on the lots in a subdivision of real estate. 

In Rogers v. Hennepin County, 240 U. S. 184, 36 Sup. Ct. 265, 
60 L. Ed. 594, it is held that memberships in exchanges, such as in- 
volved in this case, are property, notwithstanding restrictions upon 
their use, and nothing in the federal Constitution prevents their 
being taxed; that whether such memberships are taxable under 
state statutes is a matter of local law; that the memberships are 
distinct from the assets of the corporation, and taxing members on 
their membership and the corporation on its assets does not amount 
to double taxation. 

In the case we have here the membership is personal property, 
and the fact that the assets of the association consist in very large 
part of the capital stock of the realty corporation in New York City, 
and that the privilege is to do business in the building there, does 
not give the membership the quality or character of real property. 
The shares of stock in a realty company are personalty. The 
things that the company owns, whether real or personal, do not 
affect the character of the shares of stock in the company. Where 
is the situs of the property or membership owned by the member? 

It is well settled that a state has no power to tax personal 
property permanently situated in another state. Southern Pacific 





224 THE BANKING LAW JOURNAL 


Co. v. Kentucky, 222 U. S., 63, 74, 32 Sup. Ct. 13, 56 L. Ed. 96. 

As we have seen, the rights of a member are contractual. 
There are mutual covenants and agreements between the Exchange 
and the members as well as the obligations assumed by the mem- 
bers toward each other. These contractual rights are enforceable, 
like other contract rights. They are choses in action. 

A state has power to tax intangible property, choses in action, 
at the domicile of the owner, and such domicile is the situs of that 
class of personal property. 1 Cooley on Taxation (3d Ed.) 89; 
Southern Pac. Co. v. Kentucky, supra, 222 U. S. 63, 76, 32 Sup. 
Ct. 13, 56 L. Ed. 96; and Union Refrigerator Transit Co. v. Ken- 
tucky, 199 U. S. 194, 26 Sup. Ct. 36, 50 L. Ed. 150, 4 Ann. Cas. 493. 

In the recent case of Fidelity & Columbia Trust Co. v. Louis- 
ville, 245 U. S..54, 38 Sup. Ct. 40, 62 L. Ed. 145, L. R. A. 1918 C, 
124, it was held that liability to taxation in one state does not 
necessarily exclude liability in another. 

Now, in this case the right secured to a member to go to the 
Stock Exchange in New York and there conduct his business in 
stocks in the manner prescribed is doubtless the most valuable right 
of membership. But as incident to his membership he is also 
granted the right to deal with and through other members on 
certain fixed percentages and methods of division of commissions. 
This right to secure the services of other members at a lower rate 
and to split commissions is a very valuable right. By it the plain- 
tiff in Cincinnati is enabled to properly hold himself out to the 
world as a member entitled to all the privileges and able to secure 
all of the advantages of the New York Stock Exchange. All of 
which advantages are denied to non-members. He is thus enabled 
to conduct from and in his Cincinnati office a large business through 
other members in New York. All of which is regularly and prop- 
erly done. The situs of the valuable contractual property right of 
plaintiff is at the domicile of plaintiff in Cincinnati, and the state of 
Ohio has the right to tax it here. 

In deciding that shares of stock constitute property, different 
from the capital or ~ronerty of the company, Judge Spear, in Lee, 
Treas., v. Sturges, 46 Ohio ot. 153, says at page 161, 19 N. E. 560, 
at page 564 (2 L. R. A. 556): 


“The capital or property of the company may be largely real 
estate, while the shares are, in their nature, personalty. They can 
have no locality, and must, therefore, of necessity, follow the person 
of the owner, unless other provision is made by statute. The cor- 
poration is the legal owner of all the property of the company, real 
and personal, and within the powers conferred upon it by its char- 
ter, and for the purposes for which it was created, can deal with 
the corporate property as absolutely as a private individual can 
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deal with his own. * * * The shares of stock may be worth much 
more than the property of the corporation; that is, the franchise 
may be very valuable, while the visible capital may be of but little 
value.” 

The Constitution (section 2, art. 12) enjoins the Legislature to 
enact laws taxing by a uniform rule all property at its true value 
in money, with right to exempt certain property. It is well de- 
termined that this section is a limitation on the general power to 
tax conferred by the first section of article 2 of the Constitution, 
and, unless tax laws have been enacted which include the property 
here in question, it is not taxed. It is of course conceded that tax- 
ing statutes are to be construed strictly in favor of the citizen and 
against the taxing authority. 

Section 5328, General Code, reads as follows: 

“All real or personal property in this state, belonging to in- 
dividuals or corporations, and all moneys, credits, investments in 
bonds, stocks, or otherwise, of persons residing in this state, shall 
be subject to taxation, except only such property as may be ex- 
pressly exempted therefrom. Such property, moneys, credits, and 


investments shall be entered on the list of taxable property as pre- 
scribed in this title.” 


Section 5325, General Code, contains the following: 

“The term ‘personal property’ as so used, includes first, every 
tangible thing being the subject of ownership, whether animate or 
inanimate, other than money, and not forming part of a parcel of 
real property, as hereinbefore defined; second, the capital stock, 
undivided profits, and all other means not forming part of the capi- 
tal stock of every company, whether incoroprated or unincorporated, 
and every share, portion, or interest in such stocks.” 

The provisions of section 5328, General Code, are comprehen- 
sive and provide for the taxation of all real or personal property, 
and that includes the property here in question. 

Section 5325, General Code, does not exclude any property or 
thing from the term personal property, but out of abundant caution 
provides that the term shall include the things named. It cannot 
be construed as if it read the term shall only include. 

As pointed out in Ohio Electric Ry. Co. v. Village of Ottawa, 
85 Ohio St. 229, 236, 97 N. E. 835, the maxim, “Expressio unius 
exclusio alterius,” is to be applied only as an aid to discover inten- 
tion, and not to defeat clear intention. 

In view of the plain provision of the Constitution enjoining the 
taxation of all property real and personal, and of the equally plain 
provision of section 5328, General Code, passed in obedience to that 
constitutional injunction, there can be no doubt that when it is once 
determined that the membership in question is personal property, 
and that its situs is the domicile of the plaintiff in Hamlton county, 
it is taxable there. 
Judgment affirmed. 
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BANK’S RIGHT AGAINST CORPORATION 
WHERE IT LOANS MONEY ON FRAUDU- 
LENTLY ISSUED STOCK CERTIFICATE. 


Hudson ‘Trust Company v. American Linseed Company, New York Supreme 
Court, Appellate Division, 180 N. Y. Supp. 17. 


The president and treasurer of the defendant corporation 
signed a large number of blank stock certificates and delivered 
them to the company’s transfer clerk. The book containing 
the certificates was generally kept in a vault, which was open 
during the day time and accessible to any of the employees in 
the office. A clerk, who sometimes assisted in stock transfers, 
abstracted one of the signed certificates and filled it out for 
one hundred shares in his own name. On this certificate he 
forged the countersignature of the trust company which acted 
as transfer agent for the defendant corporation. After the 
president and treasurer of the corporation had been succeeded 
in office the new officials destroyed the certificates which had 
been signed by them. This was done by destroying the book 
in which they were kept, without checking them up to see if 
any were missing. Some years later the clerk, who had thus 
stolen the certificate, delivered it to the plaintiff bank as col- 
lateral security for a loan. He defaulted in payment and the 
certificate was sold at auction. The fraud was discovered when 
the certificate was presented to the transfer agent for transfer 
to the name of the purchaser. The plaintiff bank refunded the 
money which it received on selling the certificate and brought 
action against the corporation on the theory that the loss, 
which it had sustained, was due to the negligence of officials 
of the corporation in signing certificates in blank and not taking 
greater precautions for their protection. The trial court held 
that there was no question of negligence to be submitted to 
the jury and dismissed the complaint. On appeal it was held 
that the question of the defendant’s negligence should have been 
submitted to the jury and a new trial was ordered. 


Appeal from Trial Term, New York County. 

Action by the Hudson Trust Company against the American 
Linseed Company. From a judgment in favor of defendant, dis- 
missing the complaint at the end of the case, and from an order 
denying plaintiff’s motion for a new trial, plaintiff appeals. Judg- 
ment and order reversed, and new trial ordered. 


PAGE, J. The action was to recover from the defendant dam- 
ages for the loss sustained by the plaintiff in making a loan upon a 
certificate of defendant’s stock which was fraudulently issued and 
permitted to remain outstanding by reason of defendant’s negligence. 

The defendant was organized in December, 1908, with a capital 
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stock of $33,500,000, equally divided into common and preferred, all 
of which had been issued at the times hereinafter mentioned. The 
first president was B. F. Miles, and the first treasurer was W. D. 
Douglass. Miles and Douglass signed their names to a large num- 
ber of blank certificates of stock and delivered them to one Schuyler, 
who was employed as transfer clerk. Schuyler had his desk in a 
large room with other clerks, and the book with the signed certifi- 
cates of stock, when not on his desk, was kept in a vault leading out 
of this room, the doors of which were kept open during business 
hours, and the contents were thus accessible to any of the employes. 
George W. Corwin until May 1, 1903, was in the employ of the 
defendant as a general clerk. He at times assisted Schuyler in the 
transfer of stock. Whether he, at any time other than the one un- 
der consideration, filled in the name of the certificate holder in a 
signed blank certificate, does not appear from the evidence. At 
some time, however, while in the defendant’s employ, Corwin ab- 
stracted from the stock certificate book a certificate of preferred stock 
of the defendant, which had been theretofore signed by the presi- 
dent and treasurer, and filled it out, writing in the blanks his own 
name as the holder thereof and the number of shares, 100. The 
certificate had printed thereon the following: “Countersigned and 
registered this day of————-. Central Trust Company of 
New York, Registrar by — .’ Corwin filled in the date and 
wrote “John J. Smith, Asst. Secretary,” after the word “by.” 

Some time after the successors to Miles and Douglass had been 
elected, the then president suggested that the certificates which had 
been signed in blank by Miles and Douglass should be destroyed. 
This would appar to have been done by completely destroying the 
book which contained these certificates, and without any examina- 
tion to ascertain whether any of the certificates were missing from 
the book. More than seven years after Corwin had ceased to be 
employed by the defendant, he negotiated a loan from the plaintiff 
for $1,500, offering as collateral security the stock certificate in 
suit. The loan was duly made and the stock certificate pledged 
with the plaintiff as collateral; Corwin indorsing the same in blank. 
Corwin had been a customer of and depositor with the plaintiff 
since one Halloway had been connected with the plaintiff, in 1908, 
and had been a depositor in the Mechanics’ & Traders’ Bank, with 
which Halloway had been connected for a period of seven or eight 
years prior thereto. 


The loan was renewed from time to time, and the amount 
thereof increased to $2,000, and on November 6, 1913, the last 
renewal was evidenced by a promissory note payable on demand, 
with the usual form assigning the certificate in suit to the plaintiff 
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as collateral, with a power of sale in case of a default in payment 
of the note. Payment was thereafter demanded of Corwin, who 
made default in payment, and the stock was sold at public auction 
to one Jacobson, who sold it to a firm of brokers, Hirsh, Lilienthal 
& Co. They in turn sold it to Foster & Adams, who presented it 
to the defendant for transfer to their name on December 19, 1914. 
The defendant marked the certificate in suit “Canceled” and per- 
forated the signatures of the president and treasurer. The follow- 
ing day the defendant sent the certificate, thus canceled and per- 
forated, with a new certificate issued to Foster & Adams, to the 
Central Trust Company for registration. The latter company re- 
fused to countersign the new certificate or register the same, stat- 
ing that the certificate in suit had never been issued, and that they 
had no record of any outstanding certificate of that number, and 
that that number had apparently been canceled. The purchase 
price was refunded by each of the transferrors, and plaintiff repaid 
to Jacobson the money that he had paid and received back the 
certificate. An assignment of Foster & Adams’ claim against the 
defendant was delivered to plaintiff prior to the commencement of 
the action. A demand for transfer was also made by the plaintiff 
upon the defendant on January 28, 1916. Upon refusal, this action 
was brought. 

At the close of the plaintiff’s case, the defendant moved to dis- 


miss the complaint. This motion was denied. The defendant 
thereupon rested and renewed the motion to dismiss the complaint. 
This motion was granted. The plaintiff asked leave to go to the 
jury on the question of the defendant’s negligence. This motion 
was denied. The plaintiff excepted to these adverse rulings and 
moved for a new trial, which was denied. 


The judgment having been rendered dismissing the complaint, 
the plaintiff is entitled to the benefit of every fact that the jury 
could have found from the evidence given, and to every legitimate 
inference that is warranted by the proof. This disposition of a 
cause by the trial court is never warranted unless it appears that 
the plaintiff is not entitled to recover, after giving him the benefit 
of the most favorable view that a jury would be warranted in taking 
of the evidence. The plaintiff’s theory with respect to the facts, so 
far as they are supported by the evidence, must be deemed to be 
established, and where inferences are to be drawn from the facts 
and circumstances not in themselves certain or incontrovertible, 
it is generally for the jury, and not for the court, to make the in- 
ference. McNally v. Phoenix Ins. Co., 137 N. Y. 389, 394, 33 N. E. 
475; Stuber v. McEntee, 142 N. Y. 200, 205, 36 N. E. 878. This 


action is for damages incurred by the plaintiff by reason of the 
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negligence of the defendant. If, therefore, the jury could find from 
the evidence that the loss sustained by the plaintiff was occasiond 
by negligence on the part of the defendant or its officers, the case 
should have been submitted to them. 

Certificates of stock are not in form or character negotiable 
instruments, yet they approximate to them, and in many respects 
the same rules apply. By these instruments the company certifies 
that the shareholder is entitled to a certain amount of stock in the 
company, which can be transferred on the books of the corporation 
in person or by attorney, and not otherwise, upon the surrender of 
the certificate. This is a notification to all persons interested that 
whoever in good faith buys the stock and presents to the cor- 
poration the certificate regularly assigned, with power of attorney 
to transfer, is entitled to have the stock transferred to him. Bank 
v. Lanier, 11 Wall 369, 377, 20 L. Ed. 172. These representations 
are continuing representations, upon which any person to whom 
the certificate is offered has the right to rely. N. Y. & N. H. R. 
Co. v. Schuyler, 34 N. Y. 30, 69; Holbrook v. N. J. Zine Co., 57 
N. Y. 616, 622; People’s Trust Co. v. Smith, 215 N. Y. 488, 494, 
109 N. E. 561, L. R. A. 1916B, 840, Ann. Cas. 1917A, 560. 

The owner of the certificate may transfer his title by delivery 
of the certificate with a blank power of attorney indorsed thereupon 
signed by the shareholder named in the certificate. Such delivery 
transfers the legal title to the shares, as between the parties to the 
transfer, and not a mere equitable right. McNeil v. Tenth Nat. 
Bank, 46 N. Y. 325, 7 Am. Rep. 341; Knox v. Eden Musee Co., 148 
N. Y. 441, 454, 42 N. E. 988, 31 L. R. A. 779, 51 Am. St. Rep. 700. 
Because of these facts, certificates of stock are readily salable in the 
open market and pass from hand to hand. Large financial transac- 
tions are based upon them. They are available as collateral security 
for immediate loan. Hence they furnish a very desirable form of in- 
strument. Their ready transferability is of advantage to the cor- 
poration, as well as to the holder of the certificates. 

These facts are of common knowledge, and of course were well 
known to the officers of the defendant. Therefore, when they 
signed certificates of stock, they knew that, when issued, the com- 
pany would be chargeable with the representations that the certifi- 
cates imported, and.that whoever dealt with the stock would be 
entitled, without further investigation, to rely upon the verity of 
those representations. The knowledge that others had the right 
to rely upon such representations, and would rely thereupon, 
charged them with a duty to any who might have dealings with 
the stock—that is, to the public—to see to it, before the stock was 
given currency, that the representations were true. Instead of 
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signing the certificate aiter the same was filled out to the owner, 
with the returned certificate before them, which would have shown 
the correctness of the representation, the president and treasurer, 
the two officers authorized to sign certificates, signed quantities of 
them in blank and delivered them to a clerk, giving him power to 
fill them in and deliver them, and to call to his assistance another 
clerk. The signed certificates were left in a vault open to any em- 
ploye during business hours, or lying upon the desk of the transfer 
clerk, and these officers and the directors of the company exercised 
no supervision over the issuance, and made no investigation subse- 
quent to issue to ascertain whether the delegated power was prop- 
erly exercised. 

Can it be said that from these facts a jury could not find 
negligence? The Supreme Court of Massachusetts, in a case not 
as strong as this, because in that the president alone signed in 
blank and delivered the certificates to the treasurer, who also was 
required to sign and who fraudulently issued the stock, said: 


“The agreed facts in both cases show gross carelessness on the 
part of the president in signing the certificates in blank, and negli- 
gence on the part of the directors in not examining the books and 
discovering the fictitious transfers of stock made by Reed”—the 
treasurer. Allen v. South Boston R. R., 150 Mass. 200, 202, 22 
N. E. 917, 918 (5 L. R. A. 716, 15 Am. St. Rep. 185). 


In the present case the signatures of both the officers who were 
authorized to sign the stock were genuine. Their signatures were 
all that was required by the by-laws of the company to give validity 
to the stock. The directors had by resolution voted “that the Cen- 
tral Trust Company of New York be appointed registrar of stock 
of this company.” It was the usual course of dealing for the trans- 
fer clerk to send the new certificate with the surrendered certificate 
to the registrar for verification and registration, and the name of the 
registrar, with a blank left for the signature of the officer of the 
registrar, was printed upon the face of the stock certificate. It is 
conceded that this certificate in suit was not sent to the registrar and 
that the signature of such officer was forged. 

The signature of the registrar was not necessary to give 
validity to the stock certificate. The appointment of a registrar 
and the course of dealing was adopted by the company for its 
own protection, as a check against its own employés. The lack 
of that signature upon the certificate in itself would not render the 
certificate invalid. The subsequent holder for value would be 
charged with no duty to ascertain whether the signature of the 
registrar was genuine. He had the right to rely upon the repre- 
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sentation in the certificate, attested by the genuine signatures of the 
duly authorized officers, that it had been executed with every for- 
mality necessary to make the person whose name appeared thereon 
as stockholder such in fact. 

The certificate states on its face, as do all such certificates, that 
it is transferable only upon the books of the company, and yet it 
has been held without a dissent that such a provision is only for 
the protection of the company, and that the certificate may be trans- 
ferred by delivery with a blank power of attorney indorsed thereon 
and signed by the stockholder named in the certificate. 


The case of Dollar Savings Fund & Trust Co. v. Pittsburgh 
Plate Glass Co., 213 Pa. 307, 62 Atl. 916, 5 Ann. Cas. 248, relied 
upon by Mr. Justice PHILBIN, in my opinion is clearly distin- 
guishable from the case at bar. In that case the certificate ex- 
pressly stated on its face that it would not be valid unless counter- 
signed by the registrar. Therefore the signature of the registrar 
was necessary to its validity, while, as we have above set forth, 
the genuine signature of each officer required to give validity to 
the cetificate of stock of this defendant was present. The most 
that can be said is that the employment of a registrar was a fact 
to be taken into consideration by the jury in determining the 
question of defendant’s negligence. 

I do not base my opinion upon any theory of estoppel. The 
transfer agent or his assistant was not authorized to issue this cer- 
tificate under the circumstances and in the manner of its issuance. 
The defendant is not estopped to deny that it is a valid certificate 
of stock, nor could it be compelled to issue a new certificate for it. 
My opinion is based upon this proposition: That by its careless 
method of dealing with its stock certificates the defendant made it 
possible for this certificate to be issued as it was, and for an inno- 
cent third party to be thereby injured; and it is liable to the third 
party for the damage thus sustained, although it may not be liable 
on the certificate as such. It is no answer that the officers trusted 
in the honesty of their clerks, that these clerks had never before 
committed a similar act, and therefore that its possibility was not 
present in their minds. 

Protection against the possibility of such frauds is provided in 
the requirement that the certificate should be signed by the presi- 
dent and treasurer. When these officers are negligent, and by 
reason thereof spurious stock is issued, which causes loss to fall 
upon an innocent third party, the loss should fall upon the company, 
who selected the president and treasurer and authorized them to 
sign, and who chose the directors who failed to supervise the issue 
of stock or make any investigation concerning the same, and who 
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employed the clerk through whose fraud the stock was issued, 
rather than upon the innocent victim. 

This liability rests upon the two principles of law, well settled 
by authority and in harmony with natural justice: That where one 
of two innocent persons must suffer by the wrongful act of another 
he who placed it in the power of such person to do the wrong must 
bear the loss; and when one of two innocent persons must suffer a 
loss from the fraud of a third, the loss must be borne by him whose 
negligence enabled the third person to commit the fraud. The 
principles apply to corporations as well as to natural persons. This 
result is in harmony with the decisions of our own state and of other 
states. 

The instant case is entirely different from Knox vy. Eden 
Musee, supra. In that case an employé abstracted surrendered cer- 
tificates from the safe and negctiated loans upon them. The court 
held that this employé had no authority express or implied to issue 
stock certificates; that these certificates were placed in the safe 
by the president, and the employé was directed to cancel them; 
that the taking of these certificates from the custody of the com- 
pany was a larceny, and he could give no better title to them than 
if they had been certificates of stock of other corporations owned 
by the company which he had stolen. The certificates in the instant 
case were delivered to the clerk to be issued. They were the regu- 
lar form of certificates, signed by the officers whose signatures were 
necessary. When the blanks were filled and the stock was issued 
the public had the right to rely upon the representation that the 
stock was duly issued to the owner, and that any one who loaned 
money upon its security, and on default sold it, would acquire and 
could give a good title thereto. Whether the manner of dealing 
with these certificates, under the circumstances disclosed by the evi- 
dence, was negliegnt was to be determined by the jury, and the 
case should have been submitted to it. 

The judgment and order should be reversed, and a new trial 
ordered, with costs to the appellant to abide the event. 


CLARKE, P. J., and MERRELL, J., concur. 


PHILBIN and DOWLING, J. J., dissenting. 
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LIABILITY OF NATIONAL BANK FOR FRAUD 
IN HANDLING RENEWAL OF MORTGAGE. 


Security National Bank v. Home National Bank, Supreme Court of Kansas, 
187 Pac. Rep. 697. 


The plaintiff national bank owned a third mortgage on 
certain real property. All three mortgages were about to be re- 
newed. The papers were prepared and the plaintiff sent them 
to the defendant bank, at the place where the property was 
located and where the mortgagor lived, with instructions to 
have the papers executed and then record them. The defendant 
instead of following instructions, filed only such papers as 
would divest the plaintiff of any lien in the premises. The 
plaintiff did not find it out until after the owner had sold the 
property to an innocent purchaser, at which time the owner was 
insolvent. It was held that the defendant bank was liable to 
plaintiff for the amount of the latter’s mortgage. Incidentally 
it was held that the handling of a transaction is within the 
powers of a national bank. 


Action by the Security National Bank against the Home Na- 
tional Bank and others. Motions to dismiss and to make the 
petition more certain overruled, demurrer to the petition overruled, 
and defendant bank appeals. Affirmed. 


PORTER, J. The Security National Bank of Arkansas City, 
hereinafter referred to as the appellee, sued the Home National 
Bank of Longton, hereinafter called the appellant, with other de- 
fendants, to recover the value of certain securities which appellee 
lost by reason of the fraud or negligence of the appellant. It is 
claimed there was error in overruling a motion to dismiss, in over- 
ruling a motion to make the petition more definite, and in over- 
ruling a demurrer to the petition. 

In July, 1916, Jasper Stewart owned land near Longton, in 
Elk county, on which there was a first mortgage in favor of the 
Merriam Mortgage Company for $3,000, a second mortgage to E. 
Kirkpatrick for $865, and a third mortgage evidenced by a deed 
from Stewart to the appellee to secure an indebtedness of $3,040 ow- 
ing to that bank. The land was worth considerably more than the 
liens and incumbrances. The first or Merriam mortgage became 
due before the others, and Stewart made arrangements with the 
mortgagees to have their mortgages and liens renewed in the 
order in which they then stood. Stewart and wife lived at Longton, 
and were to execute the renewal notes and mortgages there. By 








NOTE.—For similar decisions see Banking Law Journal Digest 
(Second Edition), 607-627. 
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agreement of the parties the papers were prepared and sent by the 
appellee to the Home National Bank of Longton, with specific 
directions to have the papers executed and then recorded so as to 
show, first the Merriam mortgage, second, the mortgage to Kirk- 
patrick, then the deed to appellee, with instructions that “after 
the instruments are recorded kindly return to us together with a 
statement of your recording expenses, etc., which we will remit.” 
The letter inclosed a draft, with instructions to deliver to Mc- 
Cutcheon upon his delivery of a proper release of the Merriam 
mortgage. 

The petition alleged that the appellant accepted the employ- 
ment and trust, took possession of the papers, and caused the same 
to be signed by the Stewarts as requested, but, in pursuance of 
conspiracy entered into with McCutcheon and the Stewarts for the 
purpose of defrauding appellee, filed only such papers as would 
divest appellee of any interest in the land, and, in violation of its 
duty and positive instructions which it had agreed to be bound by, 
filed the quitclaim deed from appellee to the Stewarts for record, 
the release of the Merriam and Kirkpatrick mortgages, and failed 
to file the deed from the Stewarts to the appellee until after the 
Stewarts had sold and conveyed the land to an innocent pur- 
chaser; that the appellant concealed from appellee the fact that it 
had failed to file the deed protecting appellee’s lien; and that the 
Stewarts, since the transfer of the land, have become wholly insol- 
vent. The petition asked judgment for the loss of appellee’s lien 
on and equity in the land to the extent of $3,040. 

After the motion to dismiss had been overruled the appellant 
filed its motion to make the petition more definite by stating what 
officer or agent of the bank accepted the employment, and counseled 
with the Stewarts for the purpose of defrauding the appellee, etc., 
and whether the agreement for the conspiracy or the acceptance of 
the trust was in writing. The bank, of course, acted by its officers 
and agents, and, so far as the petition discloses, the information re- 
quested by the motion and the matters and things involved therein 
were peculiarly within the knowledge of the appellant. Transac- 
tions involving conspiracies are seldom put in writing. The ruling 
was largely a matter within the discretion of the court, anc in 
whatever way it is considered it furnishes no ground for reversal. 


The principal contention is that the transaction on the part of 
the bank was ultra vires. It is insisted that it was one which is 
not a part of the banking business within the contemplation of the 
National Banking Act; one which the bank had no authority to 
undertake to perform, and therefore could not become liable for its 
misfeasance or nonfeasance in the matter. There can be no doubt 
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that the transaction was a special deposit of valuable securities, with 
specific directions as to how the deposit was to be kept and handled. 
It is urged that it was not a cash transaction; that there were a 
number of things to be done which were entirely outside the bank- 
ing business when performed or to be performd for some one else. 
We think it was one within the powers of the appellant, incidental 
to its ordinary business (National Bank v. Presnall, 58 Kan. 69, 
48 Pac. 556), not differing greatly from many transactions which are 
undertaken every day by both national and state banks, for the 
purpose not only of accommodating their bank correspondents and 
others but for the incidental purpose of bringing business and good 
will to the bank itself. It constituted a bailment. 


“A very important part of the business of every bank, whether 
private or incorporated, consists of acting as an agent or bailee for 
its customers.” See Note on the subject of “Care Required of 
Bankers Acting as Agents or Bailees,” 38 Am. St. Rep. 773. 

The following excerpt from the opinion in Third Nat. Bank v. 
Boyd, 44 Md. 47, 54 (22 Am. Rep. 35), although admittedly dictum 
because not expressly involved in the appeal, is a correct statement 
of the law: 

“National banks are liable for the loss of property held by them 
merely for the accommodation of their customers, without any 
consideration for the keeping of it except the profit derived from 
their customers doing with them their banking business.” 

If the transaction here be regarded as a gratuitous bailment, the 
appellant was liable for gross negligence. Foster v. Essex Bank, 
17 Mass. 479, 9 Am. Dec. 168, a leading case where the special de- 
posit was a cask containing gold coin. In the law of bailments it 
is well settled that any benefit or advantage, however slight, ac- 
cruing to the bailee, will render the transaction a bailment for hire. 
It is not necessary to determine in which class of bailments the 
transaction here properly falls. The bank could have declined to 
accept the deposit or to undertake performance of the duty imposed 
upon it; but in that event it should have promptly returned the 
papers. First Nat. Bank v. Graham, 100 U. S. 699, 701, 702 (25 L. 
Ed. 750). In the latter case it was said: 


“The only way of escape from liability open to the latter [the 
bank] would have been to return the property to the owner, or to 
get rid of its possession otherwise in some lawful way. Gross 
negligence on the part of a gratuitous bailee, though not a fraud, 
is in legal effect the same thing. Foster v. Essex Bank, 17 Mass. 
479 [9 Am. Dec. 168]. It is a tort, and an action on the case is the 
appropriate remedy for such a wrong.” 

The Graham Case has become a leading one upon the subject 


of the liability of a bank for loss occasioned by the negligence of its 
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officers in the handling of a special deposit. 
opinion : 


It was said in the 





“Corporations are liable for every wrong they commit, and in 
such cases the doctrine of ultra vires has no application. * * * An 
action may be maintained against a corporation for its malicious or 
negligent torts, however foreign they may be to the object of its 
creation or beyond its granted powers.” 100 U. S. 702, 25 L. Ed. 


750. 

Some effort is made by appellant to distinguish the case from 
the facts stated in the petition here, because the Supreme Court of 
the United States held the bank liable upon still another ground, 
which was that by implication the Banking Act of 1864 (13 Stat. 
‘99) recognized the right of national banks to accept special deposits. 
That the decision was rested upon two distinct grounds detracts 
nothing from its force as an authority on the proposition that a 
national bank is liable for its negligent torts resulting in the loss 
of a special deposit, however foreign the transaction “may be to the 
object of its creation or beyond its granted powers.” It has been 
cited by the text-writers and annotaters as a leading authority upon 
what we regard as the question here involved. It is the first case 
cited in support of the statement that the federal courts have de- 
termined that the keeping of special deposits for customers is within 
the power of the national banks, “and even it were not, that * * * 
the bank cannot escape liability by the plea of ultra vires.” See 
note on the subject of “Care Required of Bankers Acting as Agents 
or Bailees,” 38 Am. St. Rep. 778. See, also, note, 70 Am. St. Rep. 
159, where it is cited in support of the doctrine that the defense 
of ultra vires is held to have no application in favor of corporations 
for wrongs committed by them. Monmouth First Nat. Bank v. 


Strang, 138 Ill. 347, 27 N. E. 903; 5 Cyc. 589. 


The transaction in the present case was not one that is pro- 
hibited by considerations of public morality, of justice, or of sound 
public policy, and the rule is well established that in a suit between 
individuals and corporations where private rights only are involved 
the defense of ultra vires must always yield to considerations of 
right and justice. 


In Milwaukee Bank v. City Bank, 103 U. S. 668, 26 L. Ed. 417, 
bills of lading for cargoes of wheat were sent to a bank, with in- 
structions which asked the bank to look after the property and 
control the possession of the wheat until the drafts were paid. The 
defendant failed to do this, but it was held that, like any other 
bailee, it must obey all lawful instructions from its principal or bank 
or and exercise due care and diligence in accomplishing what it 
undertakes to perform for him. 










THE BANKING LAW JOURNAL 237 


In a comprehensive note on the doctrine of ultra vires (70 Am. 
St. Rep. 155, 169, 180), Mr. Freeman said: 


“After a study of the cases upon the subject of this note, the 
impression is forced upon us that the doctrine of ultra vires, as 
applied to the contracts of private corporations, has almost lost its 
meaning.” 

“If a contract is intended to further the interests and objects 
of a corporation, courts are loth to declare its ultra vires; and it is 
obvious that such a criterion allows courts a very liberal latitude.” 


In reference to the defense of ultra vires by a banking cor- 
poration, it is said in 3 R. C. L. 420: 


“It may have had no legal power to take the steps by which the 
money or property of third persons came into its hands, but having 
taken such steps and obtained their money or property, no such 
absurdity exists as a legal obstacle to its surrendering it. It would 
be a reproach to the law to hold any such doctrine of inequity. 
And this rule is fully applicable to national banks.” 


Without further comment or citation of authorities, we are of 
the opinion that the facts set forth in the petition show such negli- 
gence and want of care on the part of appellant, when considered in 
connection with appellee’s positive directions, as would make the ap- 
pellant liable as bailee for the loss sustained by the appellee. 

The judgment is affirmed. 

All the Justices concurring. 


PAYMENT OF CHECK DRAWN BY GUARDIAN 
BEFORE ISSUANCE OF LETTERS. 


Southern Trust & Commerce Bank v. San Diego Savings Bank, California 
District Court of Appeal. 187 Pac. Rep. 435. 


On January 6th an order was made and entered, appoint- 
ing a person guardian of the estate of an incompetent, “upon 
his giving a bond” in a specified sum. On the 7th he filed the 
required bond. On the same day he drew a check for $3,500 
as guardian on the defendant bank, which the latter cashed. 
Letters of guardianship were issued and filed. It was held 
that, although the check was paid before letters were formally 
issued, letters were not a prerequisite to the guardian’s authority 
to act as such and that the bank was protected in paying the 
check. 





NOTE.—For similar decisions see Banking Law Journal Digest 
(Second Edition) § 866-883. 
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Action by the Southern Trust & Commerce Bank, as admin- 
istrator of the estate ot John Wood deceased, against the San 
Diego Savings Bank. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 


KERRIGAN, J. This is an appeal by plaintiff from a judg- 
ment in favor of defendant. 

The action was brought to recover the sum of $3,500, alleged 
to have been wrongfully paid by the defendant upon a check drawn 
and signed by E. M. Barber, as guardian of the estate of John 
Wood, an incompetent. From the record it appears that on Jan- 
uary 6, 1914, an order was duly made and entered by the superior 
court of San Diego county appointing E. M. Barber guardian of the 
person and estate of John Wood, an incompetent person. The 
order provided: 


“Now, therefore, it is ordered, adjudged, and decreed that E. M. 
Barber be and he is hereby appointed the guardian of the person 
and estate of said John Wood, an incompetent person; and it is 
further ordered that letters of guardianship issue to said E. M. 
3arber upon his giving a bond to said John Wood with sufficient 
sureties to be approved by the judge of this court in the penal sum 
of ten thousand dollars, conditioned that said guardian shall faith- 
fully execute the duties of his trust according to law.” 


On January 7, 1914, said Barber presented the bond required 
by said order, and, on the same day it was approved and filed. The 
condition of the bond reads: 


“The condition of the above obligation is such that whereas 
an order was made by the superior court of the county of San 
Diego, state of California, on the 6th day of January, 1914, appoint- 
ing the above-named principal, E. M. Barber, guardian of the 
person and estate of John Wood, an incompetent person, and letters 
of guardianship were directed to be issued to him upon his execut- 
ing a bond according to law in the sum above named, Now, there- 
fore, if the said principal shall faithfully execute the duties of the 
trust according to law, then this obligation shall be void; otherwise 
to remain in full force and effect.” 


Thereafter, and on January 9, 1914, letters of guardianship were 
issued to said Barber and duly filed. 

Section 1754 of the Code of Civil Procedure provides: 

“Before the order appointing any person guardian under this 
chapter takes effect, and before letters issue, the court must require” 
of such person a bond to the minor with sufficient sureties, to be 
approved by the judge, and in such sum as he shall order.” etc. 
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On January 7, 1914, being the same day on which the bond 
was approved and filed, but two days before the issuance of let- 
ters of guardianship and the taking of the oath, Barber, as such 
guardian, drew a check on the defendant bank, the one above re- 
ferred to, which was cashed by defendant and the amount thereot 
charged to the account of the incompetent. No question appears to 
be raised as to the disposition of the funds paid upon the check 
or the right of the bank to honor it and charge the same to the 
account of the incompetent if said Barber had authority to draw 
the check. The only serious question presented for determination 
is as to whether or not, under the facts as briefly narrated, Barber 
had authority, as guardian, to draw such check. 

The question has been decided adversely to appellant’s con- 
tention that he had no such authority by the Supreme Court of 
this state in the case of Whyler v. Van Tiger, 2 Cal. Unrep. Cases, 
800, 14 Pac. 846. There Mary E. Whyler, the mother of a minor, 
was appointed its guardian, and she thereupon caused to be pre- 
sented and approved the bond required by the order of her ap- 
pointment, and immediately entered upon the discharge of her 
duties as guardian, but no letters of guardianship were issued to 
her nor did she take the oath of office. She and the minor owned 
as tenants in common a piece of real property. On the day after 
the bond was filed, acting individually and also as guardian of the 
estate of the minor, she executed a lease of said premises to the 
defendant. The question there presented was as to whether or not 
the lease was valid. The court decided, in effect, that the taking 
of the oath and the formal issuance of letters of guardianship were 
not essential prerequisites to the exercise of authority as a guardian, 
the court saying: 


“There is no error in the record. We think that Mrs. Whyler 
was a guardian when she executed the lease to defendant and that 
the lease was properly executed.” 


That case in all material respects is like the present one; and, 
if the lease in that case was the act and deed of the guardian, cer- 
tain it is that the check here involved must be regarded as validly 
issued by said Barber. We cannot distinguish the two cases. 
Authority in other jurisdictions is in accord with the conclusion 
reached in the case cited. In 21 Cyc., at page 41, it is said: 


“What is known as letters of guardianship is in the nature of 
a certificate or commission, and while they furnish convincing evi- 
dence of the guardian’s authority to strangers, are not necessary to 
authorize the guardian to act or to impress upon him the obligations 
and burdens of his trust.” 
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In Eyster’s Appeal, 16 Pa. 372, it is held that the record of the 
orphans’ court is evidence of the appointment of a guardian, and 
that the issuing of a certificate of appointment is not material, and 
that an act as guardian by the person appointed is an assumption of 
the trust. The cases appear to proceed upon the theory that, while 
it is the duty of the guardian to take the prescribed oath, it is not a 
condition of his appointment, but is only designed to secure the 
faithful performance of his duties. Similarly with the letters of 
guardianship; they must be issued, and when issued they constitute 
evidence of the appointee’s authority, but not the authority itself. 
It seems that the object of the statute in requiring letters to issue 
and to be recorded with the prescribed oath of office attached is to 
create and preserve permanent and authentic evidence of the quali- 
fication and authority of the guardian, and that these several re- 
quirements although couched in explicit language, are to be con- 
strued as directory only and not mandatory. Dennie v. Bint, 122 
Cal. 39, 47, 54 Pac. 378, 68 Am. St. Rep. 17. The oath of a pub- 
lic officer is usually so construed. Mechem on Public Officers, § 
263 et seq. The failure to take out letters of guardianship or to 
take the oath of office may be a sufficient ground for the revocation 
of the appointment while the neglect continues. Id., $262. But 
where, as here, a person is duly appointed, and he promptly files 
the required bond and at once enters upon the duties of his office, 
an act performed in the discharge of such duties should be held 
valid, especially where, as in the case at bar, there was no undue 
delay in complying with the requirements of the statute as to the 
issuance of the letters and the taking of the oath. 

Judgment affirmed. 


We concur: WASTE, P. J.; WOOD, Judge pro tem. 


CONFUSION OF BANK NAMES. 


In re Bank of Europe, New York Supreme Court, 179 N. Y. Supp. 664. 


The Bank of Europe, in New York City, applied for and se- 
cured a court order permitting it to change its name to the 
Republic Bank of New York. The Public National Bank of 
New York applied to the court to have the order permitting 
the change of name vacated. Both banks had branches on the 
east side of New York City and the Public National Bank showed 
that confusion had already been caused among persons dealing with 
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it by the similarity in names and contended that further con- 
fusion would result. It was held that, in the circumstances, it 
was improper to allow the Bank of Europe to so change its 
name and the relief asked for by the Public National Bank 
was granted. 


In the matter of the application of the Bank of Europe for 
authority to change its name to Republic Bank of New York. On 
motion by the Public National Bank of New York to intervene and 
oppose change of name. Motion granted, and change of name 
denied. 


DELEHANTY, J. The Bank of Europe, by order heretofore 
made herein, was permitted upon exparte application to assume the 
name of Republic Bank of New York. The Public National Bank 
of New York seeks to intervene herein for the purpose of opposing 
the change of name of the petitioner, and asks a vacatur of the 
order granting same. 

[1] It is contended in the first instance that the court is without 
jurisdiction to entertain the motion in these proceedings, as the 
provisions of the statute governing application by a banking institu- 
tion for a change of its name (General Corporation Law [Consol, 
Laws, c. 23] §$§ 60-63) make no provisions for such intervention as 
is prayed for. While this is so, yet courts of record always have 
inherent power to modify or vacate their own orders and judgments 
whenever required in the interest of justice. As was said in Bald- 
win v. Mayor, 42 Barb. 549: 


“It belongs to the inherent, essential powers of” the Supreme 
Court “to exercise so efficient a control over every proceeding in an 
action as to effectually protect every person, actually interested in 
the result, from injustice and fraud.” 


And in Matter of Abyssinian Baptist Church (Com. Pl.) 13 
N. Y. Supp. 919, the court affirmed the Special Term in revoking 
in a summary application an order changing the name of a religious 
corporation, although, as is there said, “there is no statutory pro- 
vision giving the court that power.” I have concluded therefore to 
allow the intervention prayed for, and will accordingly consider the 
objections raised to petitioner’s change of name. 

[2] It appears from the papers presented that both the banks 
in question appeal largely to European immigrants to this country 
for business. Many of these people are illiterate, and unable to 
speak the English language. The Public National Bank of New 
York has been in existence since 1908, first as a state bank, and since 
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1917 as a national institution. It has a capital of $1,500,000, with 
deposits of $53,000,000, represented by over 100,000 depositors, while 
the capital of the Bank of Europe is $150,000, with deposits of about 
$4,500,000. Both banks have branches on the east side of the 
city, within a radius of 2 1/2 miles of each other. It is claimed by 
the intervener that the name of Republic Bank of New York so 
nearly resembles that of the Public National Bank of New York, 
consisting mainly of the prefix “Re” to “Public,” as to be calculated 
to deceive and confuse, not alone the depositors of both banks, but 
also the public in general, and especially the class of people whose 
patronage each contends for. 

As a concrete illustration thereof, the intervener has submitted 
proof that it is in receipt of a number of communications from 
various parts of the United States addressed to it as the Republic 
National Bank. But, as I understand the decisions, it is unneces- 
sary to show that any one has actually been deceived by the simil- 
arity of names in question. It is the liability to deception that 
may occur therefrom, and if it is shown than injury to one’s 
business is threatened or imminent by the use of a similar name 
under which business is done, the intervention of the court may be 
had to rectify the wrong. T. A. Vulcan v. Myers, 139 N. Y. 364, 
367, 34 N. E. 904; German-American Button Co. v. Heymsfeld, Inc., 
170 App. Div. 416, 156 N. Y. Supp. 223. In other words, the 
question for determination is, under the statute, whether there are 
reasonable grounds for concluding that the similarity between the 
titles of the two corporations is such as to mislead the public or 
produce confusion. 

In the circumstances it is most unfortunate that the Bank of 
Europe, in its application to change its name, did not select one 
other than it did, one which would have equally well described it 
and prevented the confusion and liability to deception which I think 
is so apparent. The dominating feature in the name of the inter- 
vener is the word “Public,” and in that of petitioner the same word, 
with the prefix “Re.” The pronunciation of the two words is quite 
similar, and if as claimed among trained bank officials, confusion 
has already arisen as to which is which, how much more readily 
will that apply to the general public, and especially to the unlettered 
patrons of the banks in question. I think there are enough facts 
presented to warrant the granting of the relief applied for. 

Ordered accordingly. 
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PAYMENT OF CHECKS FRAUDULENTLY 
DRAWN AGAINST UNITED STATES FUNDS 
DEPOSITED WITH NATIONAL BANK. 


National Bank of Commerce of Seattle v. Seattle National Bank, Supreme 
Court of Washington, 187 Pac. Rep. 342. 


One McCoy was in the employ of the United States as an ex- 
aminer of surveys and special disbursing agent. The government 
deposited sums of money to his credit in the plaintiff bank, against 
which he was authorized to draw checks for expenses incurred by 
him in the government’s service. He drew a number of checks, 
payable to the order of fictitious payees. On these he indorsed 
the payees’ names and deposited them in an account which he had 
in the defendant bank in the name of “F. M. Clark,” by which 
name he was known to the defendant bank. The checks aggre- 
gated over $13,000. They were collected by the defendant and Mc- 
Coy checked out the proceeds on checks signed as Clark. A regu- 
lation of the Secretary of the Treasury provides that checks, drawn 
against government deposits, which do not have a statement of the 
object for which they are drawn written upon them, shall be re- 
fused by the drawee. Only about half of the checks drawn by 
McCoy on the plaintiff contained such a statement. When the 
fraud was discovered the United Sattes sued the plaintiff for the 
amount fraudulently withdrawn and the plaintiff was held liable. 
In this action the plaintiff sought to recover from the defendant 
bank the amount of the fraudulent checks which passed through 
that bank. It was held that, by paying the checks, the plaintiff 
admitted the authority of McCoy to draw the checks, the existence 
of the payees and their capacity to indorse. It was accordingly 
held that the plaintiff could not hold the defendant bank liable. 


Action by the National Bank of Commerce of Seattle against the 
Seattle National Bank. Judgment for plaintiff, and defendant appeals. 
Reversed, with directions to enter judgment for defendant. 


MITCHELL, J. Both of the parties to this action are national banks 
engaged in business in the city of Seattle. During the years 1907, 1908, 
and 1909, one M. P. McCoy was an examiner of surveys and special 
disbursing agent for the United States government acting under the 
directions of the Interior Department. While McCoy was thus em- 
ployed, the United States caused to be deposited, from time to time, 
with the National Bank of Commerce considerable sums of money to his 
credit to be used solely for paying expenses he was authorized to incur 
in his services to the general government as such examiner of surveys 
and special disbursing agent. The deposits were made with the plaintiff 
as a government depositary in accordance with the laws of Congress 
and the regulations of the Treasury Department relating to such de- 
posits and the disbursements thereof. From time to time during the 
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years mentioned, McCoy drew fraudulent checks on the depositary bank, 
aggregating an amount largely in excess of those to which this action 
relates, payable to fictitious payees, forged the indorsements of such 
payees upon the checks, and procured from various banks for his own 
use the amounts of such checks, including the sum of $13,509.37 from 
the defendant. After the issuance of such checks from time to time, 
they were presented to and paid by the plaintiff without any authority 
from the United States, and charged against the public funds on de- 
posit to the credit of McCoy. The frauds and forgeries being dis- 
covered by the United States, suit was brought by it to recover the total 
amount of such deposits thus paid out by the National Bank of Com- 
merce. That suit was successful. United States v. National Bank of 
Commerce, 205 Fed. 433, 123 C. C. A. 501; National Bank of Com- 
merce v. United States, 224 Fed. 679, 140 C. C. A. 219. The National 
3ank of Commerce, having satisfied that judgment, instituted the pres- 
ent action to recover from the defendant the amount of those fraudulent 
checks, 135 in number, that passed through the defendant bank, together 
with interest. The cause was tried by the court without a jury, and 
resulted in a judgment in favor of the plaintiff, as demanded in the 
complaint. Defendant has appealed. 


All of the 135 checks involved were fraudulently drawn on re- 
spondent. They passed through appellant’s bank from June 30, 1908, 
to September 4, 1909, a portion every month, except October, 1908, 
and February and March, 1909. Each of the checks was actually 
signed by M. P. McCoy, as maker, to which signature he attached the 
description “Exr. Surveys & S. D. A.,” and approximately one-half of 
them (about evenly distributed through the whole period of time) did 
not bear any notation of the object or purpose for which they were 
drawn. Upon forging the payees’ names as indorsers, McCoy then 
indorsed the name “F. M. Clark” and deposited the checks to his credit, 
as F. M. Clark, with appellant, that knew him by that name only. The 
checks as received by appellant were promptly passed on through the 
clearing house association and promptly paid by respondent, and, as al- 
ready stated, charged by it against the United States deposit. Re- 
spondent claims it knew nothing of the infirmity in the checks until it 
received notice to that effect from the United States district attorney on 
March 10, 1910. Nor did appellant have notice thereof until it in turn 
promptly received from respondent a copy of the notice from the United 
States district attorney. 

By section 185 of the Negotiable Instruments Law (section 3575, 
Rem. Code), a check is declared to be a bill of exchange drawn on a 
bank, payable on demand. Section 62 of the same law (section 3453, 
Rem. Code) provides: 


“The acceptor by accepting the instrument engages that he will pay 
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it according to the tenor of his acceptance; and admits— 

“1. The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the instrument; and 

“2. The existence of the payee and his then capacity to indorse.” 


If respondent is allowed to prevail in this action it must do so in 
spite of the very things the statute says it admits, viz.: (a) The exist- 
ence of the drawer, the genuineness of his signature (neither in dispute 
here), and his capacity and authority to draw the instrument; and (b) 
the existence of the payee and his then capacity to indorse. Certainly, 
if such admissions imposed by the statute apply in the case of mere 
acceptance, necessarily they must apply in the case of honoring by actual 
payment, inasmuch as payment includes acceptance. First National 
Bank v. Bank of Cottage Grove, 59 Or. 338, 117 Pac. 293; National 
Bank of Rolla v. First Nat. Bank of Salem, 141 Mo. App. 719, 125 S 
W. 513; Bank of Indian Territory v. First Nat. Bank, 109 Mo. App. 
665, 83 S. W. 537; Neal v. Coburn, 92 Me. 139, 42 Atl. 348, 69 Am. 
St. Rep. 495. 

On the other hand, it is insisted, notwithstanding the plain pro- 
visions of the law, that the case of Canadian Bank of Commerce v. 
Bingham, twice before this court, and reported in 30 Wash. 484, 71 
Pac. 43, 60 L. R. A. 955, and 46 Wash. 657, 91 Pac. 185, is authority 
to the contrary. Consideration is here given to that case only to ascer- 
tain if its doctrine is applicable to the present case. That was a case 
in which seven checks were forged ; that is, the name of the drawer was 
forged to all of them. They were passed through Bingham’s private 
bank on to the drawee and paid by it. Shortly, upon discovery of the 
forgeries, the drawee bank sued Bingham upon his indorsement. A 
demurrer was sustained to the complaint, and the ruling reversed in the 
first report of the case. Afterwards, upon trial plaintiff prevailed, and 
on appeal the judgment was affirmed. The complaint alleged innocence 
and good faith on the part of plaintiff, and further alleged, not only 
general, but specific, acts of negligence on the part of Bingham, to the 
effect that he failed and neglected to have the holder and the person in 
whose possession the check was at the time of presentation to him for 
payment properly identified, or identified at all, and that, had he used 
any care or caution, he would have easily discovered the forgeries. 
In discussing the complaint the court specially stated that Bingham 
relied upon the general doctrine that the drawee bank is bound to know 
the signature of its own depositor, and must at its own risk detect a 
forgery before paying the check. It was also stated that the drawee 
bank conceded the general rule, but contents for an exception, sus- 
tained by the court in the opinion, viz. 


“That if it appears that the one to whom payment was made was 
not an innocent sufferer, but was guilty of negligence in not doing some- 
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thing which plain duty demanded, and which, if it had been done, no 
loss would have been entailed upon any one, he is not entitled to retain 
the moneys paid through a mistake on the part of the drawee bank.” 


The court disposed of the matter just as counsel presented it, upon 
the faith of the general doctrine without any reference to the statute 
law. That decision settled the law of the case; it was so stated in the 
second decision. At the trial of that case it appeared that the checks 
were forgeries; that as to one of them the Bingham bank took it from 
some one whom none of its officers could recall and cashed it upon its 
being indorsed in the name of the payee, a person known to none of 
the officers of the bank, nor to any of the officers of the company whose 
name had been forged as maker of the check; while as to the other six 
checks they were presented to the Bingham bank by various business 
men who had taken them in the course of trade. The court found both 
banks had acted negligently, but gave judgment against Bingham upon 
his indorsement, upon the theory, it seems, that in addition to his negli- 
gence it did not appear from the pleadings and evidence in the case that 
he had suffered any loss by reason of the delay or negligence of the 
drawee bank. 

The present case is different from that case in many material re- 
spects. Here M. P. McCoy, who committed all the fraud, has at all 
such times been, and is, insolvent. Besides, as was said in the case 
of United States v. National Bank of Commerce, 205 Fed. 433, 123 


C. C. A. 501, referring to these same fraudulent checks of McCoy’s: 


“The defendant bank, as a national depositary, was chargeable with 
notice of the limitations of McCoy’s authority to check out the public 
money deposited with it. Section 5153 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3465) provides: ‘All national banking associations, 
designated for that purpose by the Secretary of the Treasury, shall be 
depositaries of public money * * * under such regulations as may 
be prescribed by the Secretary.” One of the regulations promulgated 
by the Secretary of the Treasury on April 16, 1903 (Department Cir- 
cular No. 49, § 6), provides: ‘If the object or purpose for which any 
check of a public disbursjng officer is drawn is not stated thereon, as 
required by departmental regulations, or if any reason exists for sus- 
pecting fraud, the office or bank on which such check is drawn will 
refuse its payment.’ ” 


As already noticed, respondent, wholly neglectful of the law and 
the regulations of the Treasury Department, permitted a stream of 
checks, nearly half of which contained no notation as to their object 
or purpose, to pass through appellant bank for a period of nearly two 
years, without any caution or suggestion that any of them were not 
regular on their faces as to the positive requirements of the law and 
department regulations. Appellant knew nothing about the regulations, 
nor did it have any information as to the meaning of the designation, 
“Exr. Surveys and S. D. A.,” written under McCoy’s signature on 
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the checks. It further appears during the whole period of the account 
with appellant, comprising the 135 checks, McCoy (who dealt with it 
in the name of F. M. Clark) never received any cash, but treated it as 
a checking account in such a way that he always had a substantial bal- 
ance to his credit, so that at most any time within the period, if re- 
spondent had, within a week or 10 days after receiving any such check, 
called appellant’s attention to irregularities on the face of the checks, 
measured by the Treasury Department regulations, appellant could have 
seasonably protected itself against loss, besides being put upon inquiry 
generally in its dealings with McCoy. 

McCoy forged the payees’ names in handwritings as varied as the 
number of such payees, duplicated the handwritings for each name, 
when used oftener than once, with such cleverness as to escape de- 
tection at the hands of the officers of both banks, and then indorsed 
them as F. M. Clark, in which name he transacted all his business 
with appellant. It is contended appellant was conclusively at fault for 
its mistake as to the identity of Clark. The real vice in the checks 
was the fictitious payees, as to whom, by the terms of the statute, 
respondent admitted their existence and their capacity to indorse, by 
its act of accepting and paying the checks. There was nothing sus- 
picious about the way in which appellant became acquainted and trans- 
acted business with M. P. McCoy as F. M. Clark. He went to Seattle 
a stranger in November, 1907. On November 18th he entered the 
bank to open an account, gave the name of F. M. Clark, and signed 
an identification card as such. At the time he had a “C. H.” certificate 
for $100 and a check for $500, neither of which is involved in these 
fraudulent transactions, deposited them with the bank, informing it 
he did not want the money, but only wanted the paper collected, so 
he could check on it later. The collections were made, and thereafter 
other deposits were made by him down to January 18, 1918, the total 
amounting to $1,932.25, against which he drew checks from No- 
vember 25, 1907, to February 27, 1908, when the account was closed. 
The account remained closed until June 30, 1908, when he commenced 
a new account, involving these 135 fraudulent checks, in the same 
name as that by which he was already known to the bank for three 
months, during which time he did business with it—in a false name, it 
is true, but that was immaterial. The name he used was sufficient to 
serve its purpose of identifying the person with whom the appellant 
was dealing; and it is to be noticed that, when he opened his last ac- 
count, he desired no cash, and always maintained a substantial balance 
until his final check on September 7, 1909. It presents a different 
situation from that in the case of Canadian Bank of Commerce v. 
Bingham, supra, where a fraudulent indorser, unknown as to his 
person and name, demanded and immediately received payment on 
passing the forged checks, while in the present case Clark, known to 
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appellant as such by a former course of apparently legitimate dealing, 
received no payment from appellant, except by his checks, drawn days 
after the several deposits were made, and days after the fraudulent 
checks had passed on to, and been accepted and paid by, respondent. 
There is no evidence, nor are we cognizant of any reason, which re- 
quired appellant, at the time of opening the second account, or at any 
other time, to conduct an examination to ascertain if Clark was Clark, 
or if he was McCoy, else be charged with negligence. He customarily 
appeared in person at the bank in making deposits, and there seems to 
have been nothing suspicious about his conduct with the bank and its 
officers. 

Counsel for appellant urge upon our consideration the alleged vio- 
lation of the clearing house rule requiring “not good” checks to be re- 
turned within 24 hours, Saturdays excepted. But we do not discuss 
the rule, because, independent of it, if applicable here, respondent is 
bound just as much without it, in this case, because it kept the checks 
without notice of any kind to appellant until long after all the trans- 
actions had taken place. 

30th banks were members of the Seattle clearing house, the object 
of which, as respondent states, is to facilitate and effect at one place 
daily exchanges between the member banks. Reliance is had by re- 
spondent upon a portion of article 14 of the Articles of the Association 
of Seattle Clearing House and a portion of one of its rules. The 
portion of article 14 relied on relates to all items passing through the 
clearing house, and requires them to have the written or stamped 
indorsements, in a certain designated form, of the bank passing them, 
and then specifically provides: 


“The bank using such stamp thereby makes itself responsible for 
all items so stamped by it, the same as if its indorsement had been 
written thereon.” 


Likewise the portion of the rule of the clearing house referred to 


deals with the use of the stamp upon negotiable paper for clearance by 
members of the association, states the purpose and effect of the use of 
the stamp, and says: 


“It is the intention of this resolution to give to indorsements by the 
C. H. stamp the effect of a written indorsement.” 


That is, it is but the equivalent of the obligation imposed by 
the statute upon the passing bank. Section 66 of the Negotiable In- 
struments Law (section 3457, Rem. Code), provides: 


“Every indorser who indorses without qualification, warrants to 
all subsequent holders in due course— 

“1. The matters and things mentioned in subdivisions 1, 2 and 3 
of the next preceding section ; and 





THE BANKING LAW JOURNAL 249 


“2. That the instrument is at the time of his indorsement valid and 
subsisting. 

“And, in addition, he engages that on due presentment, it shall be 
accepted or paid, or both, as the case may be, according to its tenor, 
and that if it be dishonored, and the necessary proceedings on dis- 
honor be duly taken, he will pay the amount thereof to the holder, or 
to any subsequent indorser who may be compelled to pay it.” 


It is obvious, however, the statute is not intended to define any 
obligation or liability to the drawee, who, as already noticed, by the 
terms of section 62 of the Negotiable Instruments Law, upon accept- 
ance, and hence upon payment, admits the capacity and authority of 
the drawer to draw the instrument and the existence of the payee and 
his then capacity to indorse. That the rule as to the contract of in- 
dorsement announced in section 66 of the act does not run in favor 
of the drawee, but only to some intermediate party, is also established 
by the unnumbered closing paragraph of the section in enumerating the 
undertakings or engagements made by the indorser upon which any 
subsequent indorser may rely when the instrument is presented to the 
party upon whom it is drawn; and also for the further reason that 
the statute positively limits its scope “to all subsequent holders in due 
course.” “Holder” refers to one who has taken the instrument as it 
passes along in the course of negotiation towards the payee, and not 
the latter, who upon the acceptance and payment of the instrument 
thereby strips it of all negotiability and reduces it to a mere voucher 
or proof of payment. This rule is clearly stated in the case of First 
National Bank v. Bank of Cottage Grove, supra, as follows: 


“When the defendant bank, which was a holder in due course, 
presented these checks to the plaintiff bank, the drawee, and they 
were honored, accepted, and paid, the prior indorsers were thereby 
discharged from further liability. The checks when so paid had run 
their course; they were no longer checks within the meaning of the 
negotiable instruments law, but only canceled vouchers; and the 
plaintiff was not a holder thereof in due course. St. Louis Bank v. 
German-American Bank, 148 Mo. App. 21, 127 S. W. 434; Riverside 
Bank v. Shenandoah Bank, 74 Fed. 276, 20 C. C. A. 181; Neal v. 
Coburn, 92 Me. 139, 42 Atl. 348, 69 Am. St. Rep. 495; Farmers’ & 
Merchants’ Bank v. Rutherford Bank, 115 Tenn. 64, 88 S. W. 939, 112 
Am. St. Rep. 817.” 


Nor is respondent’s contention tenable that appellant is foreclosed 
by the judgment of the United States against it. It is true that when 
that suit was brought respondent promptly advised the appellant thereof 
and tendered the defense to it. The offer was declined. The appellant 
was under no legal obligation in the premises, and hence in no way 
estopped or concluded by the judgment in that case. 

Reversed, with directions to enter judgment in favor of the 
appellant. 
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RIGHT OF EXECUTOR TO DOUBLE COMMIS- 
SIONS. 


In re Moller’s Estate, Surrogate’s Court, New York County, New York. 
179 N. Y. Supp. 768. 


Where a will directs the executors to pay the testator’s 
debts and certain legacies and then gives the residuary estate 
to them in trust for the benefit of the testator’s children, the 
will contemplates a separation between the duties of the exec- 
utors as executors and their duties as trustees and they are en- 
titled to commissions in both capacities. 


Proceeding for the settlement of the estate of Peter Moller, 
Jr., wherein certain executors make claim for commissions. Com- 
missions allowed. 


COHALAN, S. The rule with regard to double commissions 
is that they are to be allowed where the will contemplates a separ- 
ation between the executorial duties and those of trustees. Matter 
of Vanneck, 175 App. Div. 363, 161 N. Y. Supp. 893; Olcott v. Bald- 
win, 190 N. Y. 99, 82 N. E. 748; Matter of Blun, 176 App. Div. 189, 
162 N. Y. Supp. 458. Under this will the executors are directed 
to pay the debts of the testator, pay certain legacies, and then the 
residuary estate is given to them in trust, to hold the same in three 
equal undivided shares for the benefit of the testator’s children. 
Thus the duties of the executors must be first performed, the debts 
and legacies paid, etc., before the residue can be ascertained and 
the trusts set up. The will, therefore, is to be construed as con- 
templating the performance of duties in both capacities, and com- 
missions as executors and as trustees will be allowed the account- 
ants. Matter of Vanneck, 175 App. Div. 363, 161 N. Y. Supp. 893; 
Olcott v. Baldwin, 190 N. Y. 99, 82 N. E. 748; Matter of Blun, 
176 App. Div. 189, 162 N. Y. Supp. 458. 

The estate of each of the deceased executors and trustees, as 
the principal of the fund accounted for is over $100,000, will be 
entitled to receive a full commission for receiving and paying over 
the property as executors, and a one-half commission for receiving 
the principal and any accrued income as trustees, and a one-half 
commission on so much of the income as has been paid out by 
them as trustees during their lifetime. 

Submit decree computing commissions accordingly. 








NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 351. 
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CONTRACT PROTECTING BANK IN PAYING STOPPED 
CHECK. 


Tremont Trust Co. v. Burack, Supreme Judicial Court of Massachusetts, 
April 1, 1920. 


The drawer of a check requested the drawee bank to stop 
payment of the check. At the request of the bank he signed a 
card, which contained a printed stipulation that he agreed not to 
hold the bank liable “on account of payment contrary to this re- 
quest if the same occur through inadvertence or accident.” 
Through an oversight the bank paid the check and the payment 
overdrew the account. In an action by the bank to recover the 
amount of the overdraft from the depositor the question presented 
was whether the bank was protected from liability, in paying the 
check contrary to the depositor’s order, by the agreement which 
the depositor signed. It was held that it was competent for a 
bank to contract against liability of this kind and that the agree- 
ment signed by the depositor exonerated it. 


PIERCE, J. This is an action of contract to recover from the 
defendant the amount of money which the plaintiff (hereinafter called 
the bank) on presentment paid to a holder of a check drawn on the 
bank by the defendant, in excess of the deposit standing to the credit of 
the defendant when the check was paid. The defendant admits that he 
drew the check, that it was an overdraft, and that it was paid by the 
bank to the holder through the clearing house. The plaintiff and de- 
fendant are in substantial agreement that, on the day the check was 
issued and before presentment to or payment by the bank, the defend- 
ant notified the bank to stop payment of the check. It is also agreed 
that, without reading, the defendant at the time when he ordered the 
payment stopped, at the request of the plaintiff signed a card upon 
the following agreement was printed: 


“THE TREMONT TRUST COMPANY, Boston, Mass., will 
please stop payment of the above described check. The undersigned 
agrees to hold The Tremont Trust Company harmless for said amount 
and for all expenses and costs incurred by it on account of refusing 
payment of said check and further agrees not to hold the Tremont 
Trust Company liable on account of payment contrary to this request if 
same occur through inadvertence or accident. 

Drawer 
L. H. Burack. 
(Written on other side of card) 

“THE TREMONT TRUST COMPANY receives this request 
with the understanding and upon the express condition that it will use 
the best methods known to it to prevent oversight and accident, but that 
it shall not be in any way liable for its act should said check be paid 
which the following agreement was printed: 








NOTE.—For similar decisions see Banking Law Journal Digest 
(Second Edition) § 1071. 
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In passing it is to be observed that the fact that the defendant did 
not read what was printed on the front and back of the card cannot 
effect the rights and obligations of the parties, because in the absence of 
fraud the defendant is assumed to have assented to all the provisions of 
that contract, and agreed to be bound by its terms. Fonseca v. Cunard 
Steamship Co. 153 Mass. 553. 

By the great weight of authority, the drawer of a check retains 
the right to countermand its payment at any time before its is paid or is 
certified and delivered to a bona fide holder for value. Florence Min- 
ing Co. v. Brown, 124 U. S. 385. See cases collected in 2 Morse on 
}anks and Banking, and in 7 Corpus Juris, s. 429. Pease & Dwyer 
v. State National Bank, 114 Tenn. 693. In the absence of an express 
contract limiting its implied obligation to the drawer, the drawee pays 
at his peril when payment of the check has been stopped. Usher v. 
A. S. Tucker Co. 217 Mass. 441, 443. The consideration for an ex- 
press agreement or for the implied obligation not to pay a holder of a 
check after payment of it has been stopped, is found in and springs 
from the mercantile relation of the parties and the reciprocal rights 
and obligations which the law attaches to that relation. The payee is 
not an assignee of the fund and the bank incurs no obligation to him 
before its acceptance of the check; his rights are against the drawer 
of the check. R. L. c. 73, s. 206. Carr v. Security Bank, 107 Mass. 
45. Bullard v. Randall, 1 Gray, 605. 

In the case at bar the jury found upon issues submitted to it that 
the plaintiff was “negligent in failing to stop payment after receiving 
the order to stop.” Upon the record two decisive questions are pre- 
sented: (1) Do the terms of the agreement include negligence? and 
(2) Is it illegal for a bank to contract against the negligence of its em- 
ployees in failing to stop the payment of a check after receiving an 
order to stop its payment? The word inadvertence in the printed 
agreement embraces the effect of inattention, the result of carelessness, 
oversight, mistake, or fault of negligence and the condition or character 
of being inadvertent, inattentive, heedless. The word “accident” is 
used in the sense of a happening of an event without the concurrence 
of the will of the person by whose agency it was caused. It is mani- 
fest the quoted words were intended to exonerate the bank from the 
kind of negligence shown by the record, and we are unable to see 
anything illegal, or anything opposed to public policy, in a stipulation 
or agreement which relieves a bank so circumstanced from the results 
of the mere inattention, carelessness, oversightedness, or mistakes of its 
employees. It follows that the plaintiff’s exceptions to the charge, 
wherein it was said “The law, as I understand it, does not recognize 
the right of the bank to contract against its own negligence,” was 
properly saved, as inconsistent with requests numbered 4 and 5, and 
its exceptions must be sustained. 

Exceptions sustained. 





QUESTIONS AND ANSWERS 


PERTAINING TO THE LAW OF BANKING AND NEGO- 
TIABLE INSTRUMENTS 


By John E. Brady. 


(Editor’s Note: This is the first of a series of papers, presenting in question 
and answer form the law of banking and negotiable instruments. One 
of the series will be published each month hereafter. The questions 
and answers, as given in this series, will form part of a book, now in 
the course of preparation, by Mr. W. R. Morehouse, Assistant Cashier 
of the Guaranty Trust & Savings Bank, Los Angeles, California. In 
addition to questions of law Mr. Morehouse’s book will contain ques- 
tions on bank practice, bank service, financial advertising and bank 
organization and management.) 

Formerly there was wide conflict among the decisions dealing 
with negotiable paper. Each state had its own rules, established 
by its courts, on the subject. The adoption of the uniform statute, 
known as the Negotiable Instruments Law, has largely done away 
with the confusion that abounded before it came into existence. 
The statute, so far as we are informed, has now been enacted in 
every state in the Union, except Georgia. 

One of the most important parts of the statute declares what 
constitutes a negotiable instrument. It lays down the require- 
ments, which must be confirmed to by a bill of exchange, promissory 
note, or other commercial instrument, before it can be regarded as 
negotiable. 

The first paper of this series, therefore, takes up questions 
pertaining to negotiability. The questions and answers, which fol- 
low, are based upon the provisions of the statute and the decisions 
construing the statute. 


NEGOTIABILITY 
Questions 


. What is the meaning of the term “negotiability?” 

. Where did the idea of negotiability originate? 

3. How and when was the negotiability of bills and notes first 

; established ? 

. What is the Negotiable Instruments Law? 

. What are the requirements of negotiability? 

. Is a note which contains the following statement negotiable: 
“This note is payable when Post Office Department accepts my 
building from me?” 
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7. A draft drawn against an executor contained the words: 
“And charge the amount against me and of my mother’s estate.” 
Is it negotiable? 

8. A note contained this provision: “This note is given to 
take up the freight and rehandling of N. P. Car 43607 and proceeds 
from sale of said car shall apply on this note.” Is it negotiable? 

9. Is a note payable “out of our profits on the 3 East 40th 
Street job” negotiable? 

10. Is a note which recites that it is in “part payment for land 
in Logan and Boone Counties” negotiable? 

11. A note contained this provision: “A discount of 6% will be 
given if the full amount of this instrument is paid at maturity of 
the first installment.” Is it negotiable? 

12. A note contained the following provision: “A discount of 
6% will be allowed if paid in full within fifteen days from date; 
instalments after maturity draw 6% interest.” Is it negotiable. 

13. A note payable November 1, 1905, and dated May 1, 1905, 
provided for “interest at eight per cent, payable annually from Nov. 
1, 1905, until paid; interest from date if not paid when due.” Is it 
negotiable? 

14. A note contained this provision: “Nonpayment of any in- 
stalment for more than thirty days after maturity renders remain- 
ing instalments due.” Is it negotiable? 

15. Is an instrument payable with exchange at the current 
rate negotiable? Would it be negotiable if it provided for exchange 
at a fixed rate? 

16. Is an instrument payable “in exchange” or “in New York 
Exchange” negotiable? 

17. Is a note payable in “United States Gold Coin,” or in 
“Pounds Sterling” negotiable? 

18. Does the fact that a note provides for costs of collection 
or an attorney’s fee affect its negotiability? 

19. Is a provision in a note for an attorney’s fee valid? 

20. A note contained the following provision: “It is agreed 
that if crop on Secs. 25 and 26, Twp. 145-48, is below 8 bushels per 
acre, this note shall be extended for one year.” Is it negotiable? 

21. A note provided: “Six months after death I promise to pay 
to C. B. from my estate and through my administrator one thousand 
dollars, 6 per cent interest from maturity.” Is it negotiable? 

22. A note provided that “each signer and indorser makes the 
other an agent to extend the time of this note.” Is it negotiable? 

23. A note read: “We promise to pay to M. L. Bevis the 
principal sum,” etc. Is it negotiable? 

24. Does the fact that the words “value received” are omitted 
from an instrument affect its negotiability? 
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25. Is a note which authorizes a confession of judgment if it is 
not paid at maturity negotiable? 

26. A note payable on a designated date authorized any attorney 
to confess judgment thereon in favor of the holder at any time 
after the date of the note. Is it negotiable? 

27. An instrument called for the payment of a certain sum 


of money “to E. L. Brown, bearer.” Is it negotiable? 
28. A bill contained a provision by the terms of which the 
drawer and indorsers waived presentment, notice of dishonor, pro- 


test and notice of protest. Does this provision affect its negotia- 

iv? 

29. A note for the payment of a sum of money provided that 
the holder might, at his option, in lieu of the money, demand from 
the maker twenty shares of the common stock of a certain cor- 
poration. Is this note negotiable? 

30. A note read in part as follows: “I promise to pay to the 
order of John Smith—————days after date $500 with interest at 
6% from maturity.” Is it negotiable? 

31. The purchaser of property paid for it with his promissory 
note, payable six months after date. The note provided that the 
title to the property should remain in the seller until such time 
as the note should be paid. Is this note negotiable? 

32. A note given in payment for a tract of land, instead of 
reciting the amount payable, promised to pay for the land at $5 
per acre. Is it negotiable? 

33. Is a note, payable when the estate of John Smith is 
settled, negotiable? 

34. Is a note payable on or before the first day of March, 1920, 
negotiable? 

35. Is an instrument payable in current funds negotiable? 

36. Is an instrument payable in “currency” negotiable? 

37. Does the fact that a promissory note bears a seal affect its 
negotiability ? 

38. A note is made and delivered in a certain state prior to 
the time when the Negotiable Instruments Law becomes effective 
in that state, but is payable after that time. Do the provisions of 
the statute apply to that note? 

39. Is the validity or negotiability of a note affected by the 
fact that it bears no date? 

40. Does the fact that a check is postdated affect its nego- 
tiability ? 

41. Can a note payable to the order of John Smith and Mary 
Smith be negotiable? 

42. Can a note payable to the order of John Smith or Mary 
Smith be negotiable? 
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43. In a promissory note the written amount is “five hundred 
dollars,” but in one corner of the note the amount written in 
figures is “$50.00.” What are the rights of one who purchased the 
note in good faith as being a note for five hundred dollars? 


Answers 


1. The term “negotiability” implies a transferable quality in 
the instrument to which it is applied; it is that property of com- 
mercial paper, by which an instrument for the payment of money 
passes from hand to hand like money itself, so as to give a holder 
in due course the right to enforce payment of the instrument, 
against a party liable thereon, free from defenses, which the party 
iable might have been able to use against an intermediate party. 


2. In the customs of the merchants of England. 
3: 


By an English statute, passed in 1705 during the rule of 
Queen Anne. Norton on Bills and Notes, p. 2. 
4. It is a statute, now in force in every state in the Union (ex- 
cept Georgia) and in the District of Columbia, which prescribes the 
rules regulating the issuance, negotiability, transfer, payment, etc. 
of bills of exchange and promissory notes. It is a codification of 
the common law rules, applicable to bills and notes. Its object 
was to make this important branch of the law uniform throughout 
the United States. While several of the states made certain 
changes in the statute, in enacting it, the changes are for the most 
part unimportant and it may be said that the law of bills and notes 
now practically uniform in this country. 
5. The Negotiable Instruments Law provides that an instrument, 
to be negotiable, must 
1. Be in writing and signed by the maker or drawer; 
? 


Contain an unconditional promise or order to pay a sum 


certain in mover 
3. Be payable on demand, or at a fixed or determinable future 
time ; 

4. Be payable to order or bearer; and 
5. Where the instrument is addressed to a drawee, he must 

be named or otherwise indicated therein with reasonable certainity 

Negotiable Instruments Law. §20. 

6. This note is conditional as to payment and not negotiable. 
Devine v. Price, 152 N. Y. Supp. 321. 

7. Yes. The estate is referred to in the draft merely as 2 
means of rermbursement. An indication of a particular fund out of 
which reimbursement, or a particular account to be debited, does 
not deprive the instrument of negotiability. To have such effect it 
must appear that the instrument contains an express or implied 
direction to pay out of the fund mentioned and not otherwise. 
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Schmittler v. Simon, 101 N. Y. 554; Negotiable Instruments Law, 
§ 22. 

8. Yes. The provision in the note does not stipulate that it 
shall be paid only out of the proceeds of the resale of the car. 
First Nat. Bank v. Sullivan, Wash., 119 Pac. Rep. 820. 

9. No. This note is payable out of a particular fund and, 
therefore, not negotiable. Fulton v. Varney, 102 N. Y. Supp. 608. 

10. Yes. A recital of the consideration for an instrument or a 
statement of the transaction which gives rise to it does not affect 
the negotiability of the instrument. Dollar Savings & Tr. Co. v. 
Crawford, W. Va., 70 S. E. Rep. 1089. Negotiable Instruments 
Law, § 22. 

11. Yes. It calls for the payment of a sum certain within the 
meaning of the Negotiable Instruments Law. Harrison v. Hunter, 
Tex., 168 S. W. Rep. 1036. 

12. Yes. First Nat. Bank v. Watson, Okla., 155 Pac. Rep. 1152. 

13. Yes. Security Trust & Sav. Bank v. Gleichman, Okla., 150 
Pac. Rep. 202. 

14. Yes. The Negotiable Instruments Law provides that an 
instrument calls for a sum certain, within the meaning of the act, 
though it is to be paid “by stated instalments, with a provision 
that on default in payment of any instalment or of interest the 
whole shall become due.” Harrison v. Hunter, Tex., 168 S. W. 
Rep. 1036. 

15. In either case the instrument would be negotiable. Nego- 
tiable Instruments Law, § 21. 

16. No. To be negotiable an instrument must be payable in 
money and exchange is not regarded as money for this purpose. 
First Nat. Bank v. Slette, 67 Minn. 425, 69 N. W. Rep. 1148. 

17. Yes. Under the Negotiable Instruments Law the fact that 
an instrument designates a particular kind of current money in 
which payment is to be made does not affect its validity or nego- 
tiability. Negotiable Instruments Law, § 25. 

18. No. Negotiable Instruments Law, § 21. 

19. By the majority rule such a provision is valid. In the fol- 
lowing states this provision has been held invalid and unenforceable: 
Arkansas, Kentucky, Michigan, Nebraska, North Carolina, Ohio, 
South Dakota and West Virginia. In the other states the provision 
has been upheld or the question has not arisen. 

20. Yes. It is payable at a fixed or determinable future time 
within the meaning of the Negotiable Instruments Law. State 
Bank y. Bilstad, Ia., 136 N. W. Rep. 204. 


21. Yes. It is payable at a'determinable future time. Deetur 
v. Burke, Ind., 107 N. E. Rep. 304. ; 
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22. No. It 1s not payable at a fixed or determinable future 
time. Rossville State Bank v. Heslet, Kans., 113 Pac. Rep. 1052. 

23. No. It is not payable to order or bearer, as required by 
the Negotiable Instrumens Law. Quast v. Ruggles, Wash., 131 
Pac. Rep. 202. 

24. No. It is entirely immaterial whether these words are 
used or left out. Negotiable Instruments Law, § 25. 

25. Under the Negotiable Instruments Law such a note is nego- 
tiable. Negotiable Instruments Law, § 24. 

26. No. A note which authorizes a confession of judgment be- 
fore its maturity is not negotiable. First Nat. Bank v. Russell, 
Tenn., 139 S. W. Rep. 34. 

27. No. It is not payable to bearer, but to E. L. Brown only 
and not containing the words “or order” is not negotiable. Warren 
v. Scott, 32 Iowa 22. 

28. No. The Negotiable Instruments Law expressly provides 
that negotiability is not affected by a provision that “waives the 
benefit of any law intended for the advantage or protection of the 
obligor.” Negotiable Instruments Law, § 24. 

29. Yes. Under the Negotiable Instruments Law such a pro- 
vision does not render an instrument non-negotiable. Negotiable 
Instruments Law, § 24. 

30. Yes. A note which specifies no time of payment is payable 
on demand. Messmore v. Morrison, 172 Pa. St. 300; Negotiable 
Instruments Law, § 26. 

31. By the weight of authority such a note is negotiable. Chi- 
cago Ry. Co. v. Merchants’ Bank, 136 U. S. 268. 

32. Yes. The amount due can be definitely fixed by compu- 
tation and the note is therefore not uncertain in amount. Smith v. 
Clopton, 4 Tex. 109. 

33. Such a note is not negotiable because it is not certain that 
the time for payment will ever arrive. Husband v. Epling, 81 III. 
172. 

34. Yes. An instrument payable on or before a fixed or deter- 
minable future time is negotiable. First Nat. Bank v. Skeen, 101 
Mo. 683; Negotiable Instruments Law, § 23. 

35. There are decisions both ways and the best that can be 
said is that the negotiability of such an instrument is doubtful. It 
really depends on the construction to be given to the term “current 
funds.” If the court finds that these words mean current money 
the instrument is negotiable, but if these words mean something 
which does not properly come under the classification of money, 
the instrument is not negotiable. 

36. Yes. Swift v. Whitney, 20 Ill. 144. . 

37. No. Negotiable Instruments Law, §25 
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38. The note is governed by the law in effect at the time it was 
delivered. Negotiable Instruments Law, § 6. 

39. No. Where an instrument is undated it is regarded as 
being dated as of the day on which it was issued. Negotiable In- 
struments Law, § 35, 36. 

40. No. Burns v. Kahn, 47 Mo. App. 215. 


41. Yes. An instrument may be made payable to the order 
two or more payees jointly. Negotiable Instruments Law, § 27. 


42. Yes. An instrument may be made payable to the order 
one or some of several payees. Negotiable Instruments Law, § 27. 


43. The written amount prevails and the holder can enforce it 
for that amount. Negotiable Instruments Law, § 36. 


NEW YORK BANKS TO CONSOLIDATE 


It has been announced that the Chemical National Bank and the Citizen’s 
National Bank of New York will consolidate under the name of the first men- 
tioned institution about May Ist. 

The consolidated bank will stand among the national banks of the 
city in point of aggregate resources. In the reports at the call of the Comp- 
troller of the Currency on Feb. 28 last the Chemical National reported resources 
of $138,360.941 and the Citizens National showed $76,881,839, a total of $215,242,- 
780. The deposits of the former amounted to $81,625,945 and of the latter $46,- 
449,275, an aggregate of $128,075,340. The capital of the new bank will be 
$4,500,000, and it will have surplus of $13,500,000, and undivided profits of about 
$1,000,000. Its aggregate deposits will exceed $14,000,000, and its aggregate 
resources $200,000,000. Each bank has a capital of $3,000,000, and it is under- 
stood that a holder of two shares of Citizens’ stock will receive a share of 
Chemical. Herbert K. Twitchell, chairman of the Chemical National’s board of 
directors, will hold the same office after the union of the institutions has occurred, 
Percy H. Johnston, the Chemical National’s president, will continue in the same 
office, and Edwin S. Schenck, now head of the Citizens’ National, will be first 
vice-president. The other officers of the Citizens’ National will continue with the 
same titles and the same work they are now engaged in after the bank is 
united with the Chemical. 


LIBERTY NATIONAL TRUST DEPARTMENT 


The Liberty National Bank of New York has organized a Trust Department, 
under the direction of Donald D. Davis, Trust Officer, for the transaction of 
a general Trust business, with special facilities for investigation and reporting on 
the condition of industrial properties. 





This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


| SESSLER eee 
ol 
CONDUCT ED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION, 


In submitting a question it is essential that all the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 


action out of which the question arises. 


INTEREST ON CALL MONEY AND BROKERAGE TRANSACTIONS 
IN NEW YORK 


New York, April 2, 1920. 


Editor, Banking Law Journal: 

Dear Sir: Please answer the following: 

It is my understanding that a savings bank, or any other banking institution, 
may refuse to take on deposit all or any part of any deposit offered to it, with- 
out giving any reason for its action, and without incurring any legal liability 
for so doing, Is this correct? 

The legal rate of interest and discount in New York is six per centum 
per annum. As I understand, this rate applies to any contract except those 
specifically exempted by law, collateral demand loans are examples. How 
is it then, that time money goes to eight and eight and one half, and nine 
per centum? These loans are secured by industrial and mixed collateral. 
Are these advances exempt from the state ursury law? When a broker has 
to pay these rates to carry a customer, may he legally charge what he has 
to pay, and if not, what does he charge the difference to? 

SUBSCRIBER 


Answer: A bank incurs no liability in refusing to accept a deposit 
offered to it. If, for any reason, a bank does not wish to take a de- 
posit it is the bank’s privilege to reject it. This question was fully 
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discussed in answer to an inquiry published in the March issue of. the 
Journal. 

More than 6% interest may. be charged on call money in amounts 
of more than $5,000 in New York under section 115 of the Banking 
Law, which reads as follows: 

“Upon advances of money payable on demand to an amount not 
less than five thousand dollars made upon warehouse receipts, bills 
of lading, certificates of stock, certificates of deposit, bills of exchange 
bonds or other negotiable instruments, pledged as collateral security for 
such repayment, any bank may receive or contract to receive and col- 
lect as compensation for making such advances any sum which may 
be agreed upon by the parties to such transaction.” 

Time money loaned to a corporation may be required to pay 
more than 6% interest under section 374 of the General Business 
Law of New York, which declares that “no corporation shall hereafter 
lefense of usury in any action; the term corporation 
is used in this section shall be construed to include all associations 


interpose the « 


having any of the powers and privileges of corporations, not possessed 
by individuals or partnerships.” 

We are informed that it is the custom among stock brokers in 
New York City, at the end of each month, to ascertain the average 
rate of interest paid on money borrowed during the month for the 
purpose of carrying stock for the customers. This average rate is 
charged against each customer for the amount borrowed by the 
broker for his benefit. Sometimes the average rate of interest runs 
above six per centum. However, the broker is not loaning any 
money. The loan transaction is not between the broker and _ his 
customer, but between the customer and the bank from which the 
broker borrows the money, the broker acting as the customer’s agent 
in the matter. The customer knows that money must be borrowed 
to carry stock which he buys on margin. He impliediy, if not *x- 
pressly, agrees -to reimburse the broker for interest which the la. 
must pay to obtain the money. If the customer does not wish te 
pay interest at call money rates it is always open to him to go out 
and borrow the money himself and purchase his stock outright. 

In Dos Passos on Stock Brokers, page 270, it is said: “In re- 
spect to the liability of the client to pay interest, it is a well under- 
stood rule of stock brokers to charge him legal interest upon the 
zmount advanced by the broker in the purchase of the stock; it is 


also the usage of brokers to charge the client with an extra interest 


which the broker is compelled to pay for carrying the stocks of the 
former caused by a stringency of the money market. Both of these 
usages are reasonable, and it does not seem to be difficult to sustain 
them ,by authorities.” 

In the case of Smith v. Heath, 4 Daly (N. Y.) 123, a stock 
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broker agreed with his customers to carry certain stocks for him on 
the latter’s agreement to repay whatever rate of interest the broker 
might be obliged to pay to obtain money for that purpose. The 
broker was obliged to pay a usurious rate of interest for the money 
and charged the same to the customer. It was held that, as between 
the broker and his customer, this did not amount to an exaction of 
usury, so as to avoid the transaction between them. In such case, it 
was said, the broker acts merely as the agent of his customer. 

When a broker in New York borrows money at call money rates 
under the section of the Banking Law quoted he is not paying 
usurious interest even though he pays interest at a rate greater than 
6%. If the money is borrowed for the purpose of carrying a cus- 
tomer’s stock it is quite clear that he is borrowing, not for himself, but 
for the customer’s and as agent. And there is no apparent reason 
why the customer should not pay the broker the amount of interest 
which the latter had to pay. 

Of course, where the broker himself is the lender he cannot 
charge more than 6% interest, unless he is dealing with a corporation 
or unless the loan comes within the terms of section 379 of the 


‘ General Business Law of New York, which is of the same import as 


section 115 of the Banking Law, quoted above, except that it applies 
to individuals and corporations generally. 


NEGOTIABILITY AND PRESENTMENT CF MEMORANDUM CHECK 


New York, March 19, 1920. 





Editor, Banking Law Journal: 

Dear Sir: The question has arisen regarding the negotiability of a check 
which bears the endorsement on its face “Memorandum check,” and I under- 
stand that Funk & Wagnalls’ dictionary gives the following definition: 

“A check with ‘memo’ written across the face, signifying that it is not 
to be presented for payment until the day agreed upon between the drawer 
and drawee, and that it does not represent as in the case of an ordinary 
check that the drawer has funds in the bank drawn upon.” 

Will you please advise me if this definition has any foundation in statutes 
or in any decisions? 


Vic&-PRESIDENT. 


Answer: There are but few decisions involving questions concern- 
ing checks of this character. It has been held that a memorandum 
check, that is a check bearing the word “memorandum” across its face, 
or inscribed with an abbreviation of that word, is nevertheless negoti- 
able. Dykers v. Leather Mfrs. Bank, 11 Paige (N. Y.) 612. ® 
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While it has been held that a memorandum check need not 
be presented for payment and is an engagement on the part of the 
drawer to pay absolutely and without the formality of presentment for 
payment or notice of hishonor, (Franklin Bank v. Freeman, 16 Pick. 
Mass., 535; Cushing v. Gore, 15 Mass. 69; Turnbull v. Osborne, 12 
Abb. Prac. N. Y. 200), the effect of the word memorandum on a 
check is disputed and it has been held that a check so inscribed merely 
indicates an understanding that it is not to be presented immediately 
for payment. Dykers v. Leather Mfrs. Bank, 11 Paige (N. Y.) 612. 


STATEMENT OVER PHONE THAT CHECK IS GOOD 


PENNSYLVANIA, April 3, 1920. 


Editor, Banking Law Journal: 

Dear Sir: A drawee bank receiving an inquiry over the telephone whether 
the check of Mr. B is good, one of our employees, finding the drawer’s ledger 
balance good for this amount, replies in the affirmative and afterwards refused 
to pay the check because payment had since been stopped. 

The holder in making settlement this day deducts the amount from 
balance due us; are we not entitled to re-imbursement? 

Later developments show that check was given for B/L, draft, but car not 
being placed where drawer can unload it returns the B/L draft in a few 
hours, before any remittance was made by collecting bank (or holder). 

Yours truly, 
CASHIER. 


Answer: ‘The only way in which the drawee of a check can be- 
come liable to the holder is by certifying the check. If, on present- 
ment, a bank refuses to pay a check, the holder must look to the 
drawer and indorsers. The bank may render itself liable to the drawer 
by a wrongful refusal to pay, but it incurs no liability with regard to 
the holder until there has been a certification. 

Under the Negotiable Instruments Law a certification, to be valid, 
must be in writing. This is found in that portion of the statute 
dealing with acceptance, which reads: “The acceptance must be in 
writing and signed by the drawee.” ‘This applies to a check as well 
as to other bills of exchange. In speaking of checks the word “cer- 
tification” is used, but it means the same as acceptance. Another sec- 
tion of the statute provides that “Where a check is certified by the 
bank on which it is drawn the certification is equivalent to an accept- 
ance.” 

The verbal statement of the employee of the bank, therefore, was 
in no way binding on the bank. Furthermore the bank was absolutely 
bound to carry out its depositor’s instruction to stop payment. If it 
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had paid the check after being directed not to it would have ren- 
dered itself liable to the drawer. The holder of the check acted with- 
out right in withholding money from his settlement with the bank. 


CREDIT STRINGENCY UNRELIEVED BY GOLD MOVEMENT 


Although the extent of the recent movement of gold to this country is not 
apparent it cannot be expected to afford a basis of relief from the present credit 
stringency, the National Bank of Commerce in New York says in its monthly 
review of the money market published in the May number of its magazine, Com- 
merce Monthly. After referring to the recent issues of 7 per cent bonds and 
equipment trust certificates by the Pennsylvania and New York Central railroads 
and the recessions in the prices of other bonds, including Liberty issues, the 
review says: 

“Meanwhile it is well recognized that a tremendous volume of financing, 
railroad, corporate and foreign, is waiting a favorable market. The difficulty 
is that there is not available sufficient new capital to meet the requirements for it. 
The situation requires skillful handling in order that available capital may be 
directed into those undertakings whose development is most essential to the res- 
toration of normal conditions of production and commerce.” 

In the course of its comments on the general market situation, the Bank 
says: 

“Commercial activity has continued during the month, but a feeling of hesi- 
tancy still prevails. Although credit is still available only for essential lines, the 
volume is sufficient for legitimate business. It is questionable, however, whether 
the limitation of credit has checked commercial speculation as cffectively as it 
has checked speculation in securities. This is due to the fact that the purchasing 
power of the country continues on so high a level that demand in many lines is 
still in excess of supply. Although the retail trade reported the heaviest Easter 
trade known, increasing uncertainty is felt as to advance business. Imported 
goods are appearing on the market in larger quantities, but it is doubtful as to 
whether they will be available in quantities sufficient to affect the market 
greatly. Uncertainty as to the price future is also shown by hesitation on the 
part of manufacturers in making future commitments for raw materials. Al- 
though a gradual recession of prices would have a beneficial effect upon the 
many industries now retarded by high costs, no marked lowering of prices can 
be anticipated while present high production costs prevail. 

“Production and distribution continue to be seriously handicapped by 
unsatisfactory transportation. Building activity, while it has not yet even 
approximated a point where it can offer much relief in the present dwelling 
and office shortage, has made a very appreciable gain. 

“Thus far over large areas the weather has not been as favorable for 
farm work as it should be, but it is yet so early that yields will not necessarily 
be adversely affected. The cotton crop has been retarded by cold weather. The 
appearance of the pink bollworm in Texas and Louisiana will probably necessi- 
tate some reduction in acreage. Seeding of spring wheat is proceeding satisfac- 
torily in most of the producing regions.” 
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TIME HONORED NEW YORK BANKS CONSOLIDATE 


There is a romantic, as well as a commercial, side to the consolidation of two 
of New York City’s pioneer banking institutions, the Merchants’ Bank of the 
City of New York and the Bank of the Manhattan Company. The consolidation 
became effective on March 29th. The merged bank (with its branches now num- 
bering fourteen) operates under the game “Bank of! the Manhattan Company” 
and has its main office at No. 40-42 Wall Street, where, side by side, the two 
members of the merger have thrived in fair competition with one another for 
one hundred and seventeen years. 


STEPHEN BAKER 


President, Bank of the Manhattan Company 
of New York 


Each of these banks has had an honorable and successful career, extend- 
ing over more than a century; each has had a prominent part in the growth 
and development of that city, in which they are located and each of them, in 
the minds of persons familiar with American history, is closely associated with 
many events of political and historical importance. 

The American Republic had been in existence but fourteen years when, in 
1803, the application for a charter for the Merchants’ Bank was granted by an 
act of the legislature. In those early days there was no general banking law, 
under which a group of individuals, by meeting certain conditions, specified in the 
statute, might incorporate a bank. Each bank then was chartered separately by 
a legislative enactment. The charter for the Merchants’ Bank was drawn by 
\lexander Hamilton, first Secretary of the Treasury of the United States and one 


of the most illustrious of all Americans 
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Hamilton served in Washington’s cabinet from 1789 to 1895 and during 
that period he succeeded in bringing order out of the confusion of national and 
state finances. It was he who, among the many services he rendered to his coun- 
try, provided a funding system and elaborated a plan of taxation to sustain it, 
brought about the assumption by the federal government of state debts, estab- 
lished a revenue-cutter service, created a national mint, brought into existence 
the first national bank. 

During this period he labored so zealously in the financial interests of the 
government that personal impoverishment followed. This caused him to resign 
in 1795 for the purpose of resuming his profession. That he devoted his bril- 
liant powers to the betterment of others, rather than to the advancement of his 
own personal fortunes, is borne out by the records of the Merchants’ Bank. 
The bank still has intact the books in which the record of his account was car- 
ried. They show an initial deposit of $25 and a slight overdraft at the time of 
his death. 


RAYMOND E. JONES 


First Vice President, Bank of the Manhattan 
Company of New York 


The Bank of the Manhattan Company antedates the Merchants’ Bank by 
four years. It was organized in 1799 and is a monument to the genius of 
Aaron Burr. At that time the political party to which Burr adhered was not 
in power at Albany. And the legislature was not granting important franchises 
to its political opponents: But the City of New York had just passed through 
an epidemic of typhoid fever. Its water supply was insufficient and impure and 
Burr convinced the legislature that a charter should issue to a company, author- 
ized to erect and maintain an adequate system of waterworks. He pointed out 
the difficulties of determining the exact cost of the work to be undertaken and 
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LOOKING DOWN WALL STREET FROM THE CORNER OF BROAD, ABOUT 1870 


in view of that fact, succeeded in having incorporated in the charter a provision, 
permitting the company to invest its surplus capital in financial transactions not 
inconsistent with existing laws. 

This was by far the most important provision in the charter, for it was 
in effect a grant of power authorizing the establishment of a bank. Upon the 
issuance of the charter, consideration was given to, the matter of employing 
the surplus capital of the Company in accordance with the enabling clause in its 
charter, and it was decided to open “an office of discount and deposit.” 

Accordingly, a site was purchased at 40 Wall Street, and there the Bank of 
the Manhattan Company began business on September 1, 1799, and its principal 
office has continued at the same location ever since that time. ‘ 

Two of the accounts now on the books of the Bank date back to those early 
days; one, belonging to a well-known wholesale drug house of New York City, 
having been opened in 1799, and the other, that of a strong and highly respected 
banking institution of Trenton, New Jersey, in 1804. 

Thus, from the very beginning the Bank has numbered among its depositors 
the prominent business concerns of the time, and today it carries the accounts of 
many firms and corporations that are nationally known. 

In 1808, the legislature of New York State, in amending the charter of the 
Manhattan Company, reserved for the State the right to take one thousand 
shares of its capital stock, and it still holds these one thousand shares. It owns 
no other bank stock. 

The “Mayor and Commonalty of the City of New York,” one of our orig- 
inal stockholders, has owned shares in this Bank for more than one hundred 
years, and still holds them today. In fact, the Bank of the Mnahattan Company 
has been intimately associated with the growth of the City, State and Nation. 

In 1853, the Bank became one of the original members of the New York 
Clearing House Association, and stands, in order of seniority, “No. 2” on its 
roll. 
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SANK OF THE MANHATTAN COMPANY CURRENCY ISSUED IN 
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Through all the social and political changes of the past century, the Bank of 
the Manhattan Company has continued steadfastly to support the Government, and 
safeguard the interests of its depositors, and, in conformity with this century- 
old policy, it became a member of the Federal Reserve System in 1917 

Foreseeing the present trend of American banking practice toward the branch 
bank system, in 1918 it consummated a merger with the Bank of the Metropolis, at 
31 Union Square, converting that bank into its uptown office, and providing con- 
venient banking facilities for its clientele in that section of the city. 

With the thought of still further increasing its usefulness along the line of 
branch banking, the Bank of the Manhattan Company, in January, 1920, effected 
a merger with the Bank of Long Island, a strong and growing institution with 
thirteen offices located in the Borough of Queens. The rapid growth and develop- 
ment in that part of the city afford increasing opportunities for the Bank of the 
Manhattan Company to be of further service to the community 

Stephen Baker is president under the new organization. Mr. Baker was born 
at Poughkeepsie, N. Y., August 12, 1859. He was educated at Riverside Aca- 
demy, coming to New York in 1875, where he entered a dry goods commission 
house. His banking career began in 1881 when he entered the service of the 
American Exchange Bank. In 1885 he became associated with John S. Kennedy, 


». 





private banker and in 1891 became associated with the Bank of the Manhattan 
Company as vice-president. Mr, Baker was elected president on Dec. 14, 1893. 
He is one of the original trustees of the Bankers Trust Company. 

He is also a trustee of the Bowery Savings Bank and vice-president of the 
New York Clearing House Building Company. Mr. Baker has always taken an 
active interest in church and charitable affairs and was a delegate to the 
recent General Convention of the Episcopal Church 













Raymond E. Jones, formerly president of the Merchants’ Bank, is first vice- 
president. Mr. Jones was born in New York and educated in the schools of 
that city. His first banking connection was with the New York agency of the 
Royal Bank of Canada. By reason of his energy and personality Mr. Jones 
worked his way up rapidly from a subordinate position to that of senior agent, 
which position he resigned in 1918 to become vice-president of the Merchants 
National Bank. Shortly afterwards he was elected president. Under his adminis- 
tration the Merchants National Bank has enjoyed a period of continuous expan- 
sion. Mr. Jones is a director of the American Fire Insurance Corporation, the 
National Thrift Bond Corporation, Allied Packers, Inc., Eiseman Magneto Cor- 
poration, the Sugar Sales Corporation and several others. 
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JAMAICA OFFICE 

BANK OF THE MANHATTAN COMPANY OF NEW YORK 
O. E. Paynter is cashier of the new institution and the following are vice- 
presidents : 

James Mc Neil, B. C. Forster, Harry T. Hall, Edwin S. 
ley, Frank L. Hilton, D. H. Pierson and V, W. Smith. 

The Manhattan Company was originally capitalized for $2,000,000 and the 
Merchants’ Bank started with a capital of $1,250,000. The New bank, in its 
statement of April 12, reports capital, surplus and undivided profits amounting 


Laffey, P. A. Row- 


to $21,144,494 and total resources of more than $250,000,000. 


TWO NEW APPOINTMENTS AT FIDELITY TRUST COMPANY 
OF BUFFALO 


The Fidelity Trust Company of Buffalo has just announced several changes 
in their organization, which have been made both with a purpose of taking better 
care of their enlarged business and also with a view of still further expansion. 


To these ends, two new departments have been created—a New Business 
Department and a Publicity Department, and twe new men have been brought in 
to manage them. The New Business Department will be in charge of Mr. H. F. 
Drollinger, formerly with the Bankers Trust Company of New York, while Mr. 
Erwin Rankin, heretofore Advertising Manager of The Hart & Hageman Mfg. 
Co. of Hartford, Conn., becomes Publicity Manager. 

Mr. Drollinger is a native of Indiana, where he received his early education 
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H. F. DROLLINGER ERWIN RANKIN 


Manager New Business Department, Fidelity Manager Publicity Department, Fidelity Trust 
Trust Company of Buffalo Company of Buffalo 


and later attended the University of Indiana. For a number of years after leav- 
ing college, he was with the Herring-Hall-Marvin Safe Co. both as a salesman 
and agency man and finally as Assistant Manager of the Chicago office. During 
the war Mr. Drollinger was a pilot in the Air Service with the rank of Second 
Lieutenant. Since leaving the army, Mr. Drollinger has been with Bankers Trust 
Company, where he has made an enviable record in their New Business Depart- 
ment. 

The new Publicity Manager, Mr. Rankin, comes from Hartford, Conn. where 
he attended Trinity College, graduating with the degree of Bachelor of Science. 
For many years he was with The Hart & Hageman Mfg. Co., his experience 
covering both the producing and selling departments before he turned his atten- 
tion to advertising, and was later made Advertising Manager. Mr. Rankin was 
also in the Air Service during the war, and as a First Lieutenant commanded 
the 260th Aero Squadron which for many months was stationed in England. 

These two new appointments at the Fidelity Trust Company mark another 


step in the growth and enterprise of one of Buffalo’s leading financial institutions. 





GENERAL CONDITIONS IN PERU 


The Peruvian cotton crop which will come in during the present month is 
reported to be in excellent condition by the Banco Mercantil Americano del 
Peru, the Peruvian affiliate of the Mercantile Bank of the Americas of New 
York. There has been very little damage caused by the worm this year due 
to the fact that producers have been able to obtain sufficient quantities of arsenic 
to fight this pest successfully. 

At the present time there are practically no worth whilé lots of the old crop 
of Peruvian metafifi on the market as they were bought up early in the season. 
However, there has been an increase of future business as prospective buyers in 
this country have been glad to pay reasonable prices to obtain their stock. 

There has been little change in the Peruvian sugar market during the last 
month although during this period the market in New York as well as in 
Europe has declined very sharply. The quotation in Peru has declined from 
£p.3.1.00 during the second half of February to about £p.2.15.00 during the second 
half of March but most of this decline is due to the betterment of the exchange 
situation which has improved steadily from day to day. 

The Peruvian sugar planters enjoy a distinct advantage over most pro- 
ducers by reason of the fact that they have the Chilean market all to them- 
selves. So that even though the markets in North America and Europe have 
declined, it has not been felt in Peru because of the fact that the demand from 
Chile continues to absorb the available stocks for prompt shipment. While this 
state of affairs might perhaps continue for some little time, the decline abroad 
will sooner or later make itself felt there. 

Most of the Peruvian mills will close down during the next two or three 
months for the purpose of over-hauling and repairing their machinery. This will 
no doubt causé a slowing down in the production for this period and the 
price should remain firm. In Peru it is generally believed that the top of the 
sugar market has been reached and while no sudden decline is looked for, it is 
expected that there will be a steady gradual lowering of prices. 


Woot 


The Peruvian wool market is at a standstill at the present time due to the 
difficulty of disposing of the low grade wools. As long as the mill owners in the 
United States can obtain what are classified as low grade Australian and New 
Zealand wools at a price which they formerly paid for the South American 
product, they will continue to buy them in preference. The market in Liver- 
pool also is very quiet and large stocks are reported to be on hand. 

Looking at the situation from all angles, there appears to be very little hope 
or possibility of the market rising very much because of the enormous stocks 
both in the United States and Europe which are available for sale, and it will 
undoubtedly be many months before they have been completely absorbed by the 
manufacturers. 


Hives AND SKINS 


The Peruvian hide market has declined rather rapidly during the past month 
or two. The price for good grade dry hides declined within the space of about 
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ten days from 45c to about 38c; and even at this price it is exceedingly difficult to 
do any business. 

Goatskins, however, although somewhat weaker, have maintained a price 
of around 90c per pound placed in New York although it is no easy matter 
to do business for spot lots at this price, while shipments to arrive are practically 
unsaleable at the moment. In Liverpool, there is quite a demand for good 
grade, well-selected goat skins, and it is thought that consignments to that 
market could be realized very advantageously now even in spite of the discount 
at which Sterling is quoted 





COMMERCE STREET, PUERTA CABELLO, VENEZUELA 


The decline in the price of these two articles abroad has not had so much 
effect on the Peruvian products as it would have under ordinary circumstances 
because since last September the Government restrictions for the exportation of 
hides have been so onerous that it is quite difficult to do any export business, 
while, on the other hand there is sufficient demand within the Republic to take 
care of most of the hides and skins which find their way down to the coast, 
leaving only a small proportion of them to be sold through foreign channels. 


MINERALS 


Although the price of silver has declined in New York to $1.19 per fine 
ounce, the demand for silver in Peru for India and China. however. continues 
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to be unlimited. In fact all sorts of ores containing silver in paying quantities 
are in big demand. 

After some months of inactivity the copper market in Peru has taken on a 
new lease of life. While the demand has not been very great, the price, how- 
ever, shows some improvement and purchases are now quite regular at 19c for 
the end of March shipment, and there is no disposition on the part of sellers 
to shade this price, which augurs well for the immediate future. 

The Tungsten market continues absolutely dead. Quotations are being made 
nominally at $6.50 but there is no business being done at this figure. It is doubt- 
ful if there will be any revival in the market for this mineral until the 
iron and steel industry picks up very considerably, as the close of the war found 
enormous stocks of tungsten in the hands of dealers and importers, while the 
mills are known to have been stocked with sufficient tungsten to take care of 
their requirements for many months. 


MISSISSIPPI VALLEY TRUST COMPANY APPOINTS CLAUDE B. 
CARTER, REPRESENTATIVE 


Claude B. Carter has been appointed representative in Arkansas and Okla- 
homa for the Mississippi Valley Trust Company of St. Louis. 

Mr. Carter took up his duties with the Trust Company on May Ist, giv- 
ing up an independent investment banking business in Forth Smith, Arkansas. 

He was formerly connected with the Arkansas Valley Bank as Cashier, and 
with the Fort Smith Bank & Trust Company. 

He is a native of Ozark, Arkansas, and a graduate of Hendricks College. 

His father, J. B. Carter, organized the Arkansas Valley Bank of Ozark, 
Arkansas, which was the first bank in Franklin County, Arkansas. 

He has been in the banking business all of his life and has been active in 
the Arkansas Bankers Association for a number of years and lately as a member 
of the Committees on Publication and Agriculture. 

As a representative of the Mississippi Valley Trust Company, Mr. Carter 
will travel in Arkansas and Oklahoma, making his headquarters at Fort Smith, 
Arkansas. 
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NEW QUARTERS FOR E. B. WILSON, INC. 


For the second time in less than four years Edwin Bird Wilson, Incor- 
porated, advertising agency, Has moved into larger quarters. This concern 
recently provided room ‘for expansion by leasing for a ten year term, the 
entire fifth floor at 9 Hanover Street, corner of Beaver, New York City. It 
is now doing business in its new home, which is only a short block from Wall 
Street, and is surrounded by many great financial institutions. 

The agency was organized and incorporated September 1, 1916. A Chicagu 
Branch was opened in January, 1920 at 81 E. Madison Street, corner Michigan 
Boulevard. 

Banks and Trust Companies in more than a score of the larger cities in the 
United States and Canada, as well as several industrial concerns, are clients of 
the agency. 

John C. Madden is now with Edwin Bird Wilson. 

Mr. Madden is a graduate of the Journalism Department of the University 
of Kansas and has had extensive newspaper and publicity experience in Saint 
Louis and other Western cities. Following two years in the army—half of that 
time in an infantry brigade with the 89th Division overseas—he was a member 
of the editorial staff of the Louisville Courier-Journal. He comes to Edwin 
Bird Wilson, Inc., from the New York Times, where he was the New York 
representative of the Louisville Courier-Journal. 

Mr. Madden has charge of the Booklet Department. 


GUARANTY TRUST APPOINTS WOMAN OFFICIAL 


The first woman to be appointed to the official staff of the Guaranty Trust 
Company of New York is Miss Clara F. Porter, a member of the Bond De- 
partment’s city sales force. At a meeting of the Executive Committee of the 
Board of Directors on Thursday, Apri! 29, Miss Porter was appointed an 
\ssistant Secretary of the Company at its Fifth Avenue Office. She is one of 
a very small number of women to whom positions on their official staffs have 
been awarded by New York City banks. 

Miss Porter was graduated from Smith College in 1906 and after some 
experience as a private school teacher in Montclair, New Jersey, entered the 
employ of the New York Edison Company as a letter-writer. She subsequently 
organized a Correspondence Bureau there for the preparation of sales letters. 
In 1912 she became the editor of a magazine published in the interests of a 
number of public service corporations. This work involved a thorough study 
of public utilities and the business and financial conditions under which they are 
operated both in this country and Europe. Her investigations gave her a taste 
for the study of investment securities and in September, 1917, she relinquished 
her editorial work to join the Bond Department of the Guaranty. For a year 
and a half she was in the correspondence bureau, but on January 1, 1919, 
became a member of the New York City Sales Force. She has been highly 
successful as a saleswoman, and has spoken and written a great deal of the 
opportunities which the immediate future holds for women in financial enter- 
prises. Miss Porter is a member of the Women’s University Club, and was the 
first President of the Business and Professional Women’s League of New York. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks reported 
to the New York Clearing House for the week ending April 26, 1919 and April 24, 1920: 


Members of Federal 
Reserve Bank 


Bank of New Vork N. B. A.. 
Bank of the Manhattan Co 
Mechanics’ & Metals Nat. Bk. 
Bank of America 

National City Bank 


Chemical National Bank 
Atlantic National Bank 

Nat. Butchers & Drovers Bk... 
American Exchange Nat. Bk 
National Bank of Commerce 


Pacific Bank 

Chatham & Phenix Nat, Bk. 
Hanover National Bank 
Citizens National Bank 
Metropolitan Bank 


Corn Exchange Bank 
Importers & Traders Nat. Bk 
National Park Bank 

East River National Bank 
Second National Bank 


First National Bank 
Irving National Bank 

N. Y. County Nat. Bank 
Continental Bank 

Chase National Bank 


Fifth Avenue Bank 
Commercial Exchange Bank 
Commonwealth Bank 
Lincoln National Bank 
Garfield National Bank 


Fifth National Bank 
Seaboard National Bank 
Liberty National Bank 
Coal & Iron Nat. Bank 
Union Exchange Nat. Bank 


Nassau Nat. Bk., Brooklyn 
Columbia Bank 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 

Bowery Bank 

N. Y. Produce Exchange Bk 
State Bank 


Loans and 


Discounts 
Average 
1919 


49,397,000 
62,664,000 
159,795,000 
31,285,000 
578,848,000 


86,744,000 
16,954,000 
3,692,000 
118,953,000 
402,171,000 


15,110,000 
108,394,000 
127,160,000 

40,308,000 

276,000 


,694,000 
7,607,000 
,183,000 
,707,000 
.545,000 


.978,000 
.710,000 
,832,000 
7,434,000 
,895,000 


,658,000 
.758,000 
.388,000 
.630,000 
548,000 


,693,000 
,025,000 
,089,000 
896,000 
6,709,000 


— — 33 On 
SOAtm™ 


16,060,000 


16,614,000 

5,927,000 
24,353,000 
50,276,000 


Loans and 


Discounts 
Average 
1920 


54,216,000 
131,293,000 
169,117,000 

,998,000 


,686,000 
483,000 
,737,000 
248,000 
,932,000 


to 
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,042,000 
,153,000 
978,000 
101,000 
,171,000 
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mwNNno@w 


153,840,000 
39,078,000 
209,368,000 
,891,000 
24,687,000 


883,000 
802,000 
,426,000 
323,000 
523,000 


105,000 
3 499 000 
9,292,000 
20,599,000 


15,399,000 


16,109,000 
51,796.00 
98, 345,000 
24,363,000 
24,919,000 


703,000 
114,000 


,801,000 
5,743,000 
7,716,000 

3,339,000 


Legal Net 


Deposits 
Average 
1919 


33,726,000 
61,737,000 
50,903,000 
25,584,000 
694,988,060 


1 


64,761,000 
15,348,000 
3,865,000 
94,316,000 
280,655,000 


16,400,000 
97,658,000 
124,864,000 
36,377,000 


30,725,000 
135,143,000 
25,604,000 
168,209,000 
8,057,000 
16,847,000 


2,991,000 
5,980,000 
2,279,000 
5,810,000 
293,791,000 


19,498,000 
7,334,000 
8,380,000 

16,111,000 

12,623,000 

8,362,000 

46,951,000 
60,405,000 

12,304,000 
18,058,000 


12,428,000 
16,760,000 


16,815,000 

5,593,000 
26,116,000 
46,061,000 


Legal Net 


Deposits 
Average 
1920 


41,056,000 
106,830,000 
150,666,000 

28,570,000 
661,947,000 


,142,000 
253,000 
,299,000 
752,000 


065,000 


,000 
,368,000 
095,000 
.416,000 


50,000 
7 


ou 


www 


an 


067,000 
901,000 
617,000 
.262,000 
449,000 


,535,000 
847,000 
4,085,000 
801,000 
876,000 


910,000 
,452,000 
, 365,000 
£955,000 
, 199,000 


3,880,000 
,937,000 
, 133,000 
,805,000 
,015,000 


.256,000 
9? 


092,000 


19,929,000 

5,696,000 
30,209,000 
66,564,000 





